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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9464. 

WJR, THE GOODWILL STATION, INC., Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee , 

and 

COASTAL PLAINS BROADCASTING COMPANY, 

INC., Intervener. 

Appeal from the Federal Communications Co mmis sion 
BRIEF OF APPELLANT. 

I. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a Decision of the Federal Com¬ 
munications Commission granting application of Tarboro 
Broadcasting Company, Inc., whose successor the Coastal 
Plains Broadcasting Company, Inc., is intervenor herein. 
Said Decision was dated August 22, 1946, and was reaf¬ 
firmed on October 14, 1946, when the Commission granted 
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the application for change in name to the successor and 
December 13,1946, when a Petition for Reconsideration and 
Hearing filed by appellant was- denied. The Notice of 
Appeal was filed January 7, 1947. Appellant, as a person 
aggrieved and w’hose interests are adversely affected in¬ 
vokes the jurisdiction of this Court under Section 402(b) (2) 
of the Communications Act of 1934. 

n. 

STATEMENT OP CASE. 

Appellant is the licensee of WJR, a 50 kw station at 
Detroit, Michigan. WJR is licensed by the Commission to 
operate with power of 50 kw., unlimited time, as a Class IA 
Clear Channel Station as defined in Sections 3.22 and 3.25 
of the Commission’s Rules with a frequency assignment of 
760 kc. 

On June 13, 1936, appellant filed with the Commission its 
application to increase its power from 50 to 500 kw. power 
but the application was dismissed without prejudice on 
June 16,1942, pursuant to the Commission’s wartime policy 
against the granting of applications requiring the use of 
additional materials. (Notice of Appeal; Joint Appendix, 
p. 4). 

By order of February 20, 1945, the Commission initiated 
the so-called Clear Channel proceeding in Docket No. 6741 
(Joint Appendix pp. 9-11). Several issues therein, includ¬ 
ing issues Nos. 3, 4, 5 and 8 relate to the permissive power 
and service area of Clear Channel stations. Appellant is 
a party to this proceeding (Joint Appendix p. 11). Hear¬ 
ings therein have been started but have not been concluded 
and parties have not, of course, submitted proposed findings 
of facts and conclusions of law as provided in Sec. 1.231(d) 
(Now Sec. 1.845) of the Commission’s Rules nor has the 
Commission issued any proposed decision as provided in 
Sec. 1.231(f) (Now Sec. 1.847) of said Rules. 

By Public Notice dated February 5,1946, the Commission 
announced its policy to the effect that applications request- 
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ing power in excess of 50 kw. could not be filed until the 
conclusion of the Clear Channel proceeding and the subse¬ 
quent modification, if any, of the Commission’s Rules and 
Regulations. (Joint Appendix pp. 12-14). Thus, appellant 
is prohibited, because of the Clear Channel proceeding, 
from physically re-submitting a formal application for 
power in excess of 50 kw. Appellant intends, if and as 
soon as higher power is authorized, to apply for 750 kw. 
(or, if a maximum less than 750 kw. is prescribed, then for 
the maximum). 

On May 28, 1946, Tarboro Broadcasting Company, Inc. 
filed its application for a construction permit to erect a 
new standard broadcast station to operate on 760 kc. (the 
same frequency used by appellant) with 1 kw. power, day¬ 
time only, at Tarboro, North Carolina, (R. p. 5). 

Notwithstanding that hearings in the Clear Channel pro¬ 
ceeding had not been concluded and that parties had not 
been given an opportunity to submit proposed findings and 
exceptions, if any, to a proposed decision, or otherwise to 
be heard with respect to the issues, the Commission on 
June 21, 1946, announced a decision of considering “on 
their individual merits” applications for new stations oper¬ 
ating on IA channels (the type on which WJR operates) 
where the proposed station is 750 miles or less from the 
dominant IA stations using a noil-directional antenna on 
the frequency requested; (WJR being such a dominant 
IA station) (Joint Appendix pp. 14-16). This decision was 
made without any statement of facts or grounds justifying 
the adoption of the decision, or for making a distinction 
between daytime stations located less, and daytime stations 
located more, than 750 miles from the dominant station. 
Nor was there any explanation as to what “individual mer¬ 
its” would warrant daytime duplication on IA channels. 

Until August 22,1946, (the date of the Decision appealed 
from) no station in the continental United States other than 
appellant was authorized to operate on 760 kc. either day 
or night. 
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On August 22,1946, tlie Commission, in pursuance of its 
June 21, 1946 decision granted the application of Tarboro 
Broadcasting Company, Inc. (subject to a condition not 
material to questions presented herein). This action was 
taken by the Commission without hearing and without prior 
notice of its intended action to appellant. (Later, on Sep¬ 
tember 9, 1946, an amended application was filed to change 
applicant’s name to Coastal Plains Broadcasting Company, 
Inc., and this amended application was subsequently 
granted on October 14,1946). 

On September 10,1946, and within the twenty-day period 
prescribed by Section 405 of the Communications Act of 
1934, appellant filed with the Commission a Petition for Re¬ 
consideration and Hearing (Joint Appendix pp. 20-25). 
In this petition appellant requested that the Commission 
reconsider its Action of August 22, 1946; that the applica¬ 
tion be designated for hearing; and that appellant be made 
a party to the hearing. In the alternative, it was requested 
that the Commission’s action on the Tarboro application 
be withheld pending final decision in the Clear Channel pro¬ 
ceeding. The petition which was accompanied by an affi¬ 
davit of a qualified radio engineer, alleged that the opera¬ 
tion of the proposed Tarboro station would cause objec¬ 
tionable interference within the present interference-free 
service area of appellant’s station; that interference would 
result to the WJR daytime signal in all counties in upper 
Michigan and twelve counties in lower Michigan; that this 
area falls within the so-called “cutover” region studied by 
the Commission in its “FCC Radio Survey, July, 1945” 
introduced as an exhibit in the above-mentioned Clear 
Channel proceeding; that this exhibit shows that appel¬ 
lant’s station is the most listened to station, both day and 
night, in the so-called “cutover” region; that substantial 
number of listeners depending upon WJR for service in 
this area would be deprived of such service by granting the 
Tarboro application; that interference to WJR’s service 
would also occur in Indiana, Ohio, Pennsylvania and New 
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York; that the Tar boro application should not have been 
granted while the Clear Channel hearings were in progress 
and the issnes therein undecided; that the Clear Channel 
proceeding is being held to determine, among other things, 
whether WJR, a Class IA Clear Channel station, should be 
permitted to operate with power in excess of 50 kw. and 
whether the present service of WJR should be increased 
and improved both as to signal strength and area covered 
(issues 3, 4 and 5 in Docket No. 6741); and that because of 
the effect of the Tarboro station’s operations upon WJR, 
the granting of the Tarboro application renders difficult, if 
not impossible, the proper determination of the issues in 
the Clear Channel proceeding. 

On October 8,1946, the Clear Channel Broadcasting Serv¬ 
ice, a group of clear channel station licensees, of which 
WJR is a member, filed with the Commission a general Peti¬ 
tion for Reconsideration of its announced policy of June 
21, 1946 of granting “on their individual merits” applica¬ 
tions for co-channel assignments on clear channel frequen¬ 
cies for the reason that such grants would make more diffi¬ 
cult the decision of the pending issues in the Clear Chan¬ 
nel proceedings (Joint Appendix pp. 37-42). 

On October 18, 1946, Tarboro Broadcasting Company, 
Inc., filed an opposition to appellant’s Petition for Recon¬ 
sideration and Heating on the Tarboro application (R. p. 
147), and, on December 17, 1946, the Commission adopted 
a decision and order denying appellant’s petition, public 
announcement of which was made at the offices of the Com¬ 
mission in Washington, D. C., on December 18,1946. 

The Commission, in its denial, stated that the area sought 
to be protected by appellant is outside its normally pro¬ 
tected service area as defined by the Commission’s Rules 
and Standards of Good Engineering Practice; that the Tar¬ 
boro application proposed a new service to 274,307 persons; 
that the Tarboro application complied with the Commis¬ 
sion’s Rules and its June 21,1946 policy; and that, in view 
of the foregoing, the public interest would not be served by 
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granting appellant’s request “because of the possibility 
that the grant might affect the future assignment of facili¬ 
ties of station WJR upon the termination of the Clear Chan¬ 
nel hearing”. (Joint Appendix pp. 35-37). 

On January 2, 1947, the Commission denied the general 
Petition of the Clear Channel Group for the reasons stated 
therein (Joint Appendix pp. 42-46). 

m. 

STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED. 

f) 

The relevant parts of statutes, treaties, regulations and 
rules involved here are printed as an appendix to this be¬ 
ing pages 21 to 24. 


IV. 

STATEMENT OF POINTS. 

1. The Commission’s order granting the Tarboro appli¬ 
cation is void because, in violation of the Communications 
Act and of the Fifth Amendment to the Constitution of 
the United States, the Commission denied appellant any 
opportunity for hearing (Reasons for Appeal Nos. 1(a), 
1(b), 1(d), 1(e), 1(f), 2, 3, 5, 6, 7, 8; Joint Appendix pp. 
6-8). 

2. The order appealed from is the result of arbitrary and 
capricious action. Such action has prevented appellant 
from asserting its rights and using its remedies (Reasons 
for Appeal Nos. 2, 3, 4, 5, 6 and 8; Joint Appendix pp. 6-8). 

3. The result reached is violative of Section 303(f), 
309(a), and 312(b) of the Act (Reasons for Appeal No. 
1(a), 1(b), 1(e), 1(f), 2, 4, 5, 6, 7, 8; Joint Appendix 

pp. 6-8). 

4. The action taken on the Tarboro application is viola¬ 
tive of Section 307(b) of the Act (Reasons for Appeal 
No. 1(c); Joint Appendix p. 6). 
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5. The action taken on the Tarboro applications is a pre¬ 
determination of certain of the issues in the pending Clear 
Channel proceeding contrary to Sec. 1.231 (now Sec. 1.841 
to 1.851) of the Commission’s Rules of Practice and Proce¬ 
dure. (Reasons for Appeal No. 1 (d), 3 and 8; Joint Appen¬ 
dix pp. 6-8). 

6. The Commission erred in denying appellant’s Petition 
for Rehearing (Reasons for Appeal No. 5; Joint Appen¬ 
dix p. 7). 

V. 

SUMMARY OF ARGUMENT. 

Appellant contends that both the result reached and the 
methods used by the Commission in reaching that result 
were erroneous. The improper result was made possible by 
the improper methods. 


1 . 

Appellant, as a licensee under the Act, had a substantial 
and appealable interest in any action taken upon the Tar- 
boro application because a grant thereof would cause sub¬ 
stantial interference to appellant’s interference-free serv¬ 
ice area. After a grant thereof by the Commission, appel¬ 
lant filed a Petition for Rehearing under Sec. 405 of the 
Act which was denied upon the theory that the Commission 
is required to afford a hearing only if the interference is of 
the particular type and of the degree recognized in its Rules 
and Standards no matter how substantial in actual effect 
such interference may be. The refusal of the Commission to 
allow appellant an opportunity at a hearing to show the 
effect of such substantial interference involved an errone¬ 
ous interpretation of its own Rules and Standards; a mis¬ 
conception of the Commission’s power and authority under 
the Act; and a violation of the due process clause of the 
Fifth Amendment to the Constitution of the United States. 

Moreover, appellant, as a party to a formal proceeding 
(the Clear Channel proceeding) then and now pending be- 
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fore the Commission to determine appellant’s permissive 
power and service area, had a substantial and appealable 
interest in any action taken upon the Tarboro application 
because a grant thereof on the same frequency assigned to 
appellant would not only cause substantial interference to 
appellant’s existing interference-free service area but 
would adversely prejudice appellant’s pending request for 
increased power and improved service being heard in the 
pending proceeding. Appellant’s Petition for Rehearing 
in this regard was denied by the Commission upon the 
theory that public interest would be served by the Tarboro 
grant notwithstanding that such grant might affect appel¬ 
lant’s future assignment after the pending proceeding. 
The Commission’s action in granting the Tarboro applica¬ 
tion while such proceedings were still pending involved a 
violation of the Commission’s own procedural rules govern¬ 
ing the conduct of hearings; a misconception of the Com¬ 
mission’s power and authority under the Act; and a viola¬ 
tion of the Fifth Amendment to the Constitution of the 
United States. 

2 . 

The Decision and Order appealed from was the result of 
arbitrary and capricious action for the further reason that 
it sprang directly from an earlier action of the Commission 
which was itself arbitrary and capricious. Such earlier 
action was a decision in the then and now pending Clear 
Channel proceeding to grant daytime stations on channels 
such as that licensed to appellant. Although appellant was 
a party to that proceeding, the decision was made as a 
final one without any opportunity for appellant or other 
parties thereto to file proposed findings or to make excep¬ 
tions to a proposed decision as provided in Sec. 1.231 of the 
Commission’s Rules (Now Sec. 1.841 through 1.851.). Ap¬ 
pellant and other parties thereto, through the Clear Chan¬ 
nel Broadcasting Service, filed a Petition for a Rehearing 
on such earlier decision but that petition was denied. The 
later Decision and Order appealed from herein was made 
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in pursuance of the earlier decision and both decisions were 
made in violation of the aforesaid rules. 

3. 

The Commission was without power to grant the Tarboro 
application without a hearing as provided in Sec. 312(b) 
and Sec. 303(f) of the Act. This action involved a substan¬ 
tial change in appellant’s licensed facility and was in sub¬ 
stance a modification of appellant’s license within the mean¬ 
ing of Sec. 312(b) and a change in appellant’s licensed facil¬ 
ity within the meaning of Sec. 303(f). True, no literal 
change was made in appellant’s license but these two sec¬ 
tions of the Act govern more than such formalities. They 
require a hearing when in substance, as here, a licensee’s 
facility is changed. 

4. 

The Commission was also without power to grant the 
Tarboro application without a hearing as provided in Sec. 
309(a) of the Act. There was and now is pending a formal 
proceeding before the Commission to determine whether 
greatly increased power and improved service should be 
granted to appellant on the same frequency for which the 
Tarboro application was filed. By granting the Tarboro 
application, the Commission has either denied appellant’s 
pending claim to such improved facility or greatly preju¬ 
diced such claim and, under either view, Sec. 309(a) pro¬ 
vides that appellant is entitled to a hearing. Moreover, tho 
Commission cannot grant any application causing inter¬ 
ference to an existing station without a hearing. 

5. 

By denying appellant’s Petition for Rehearing, the Com¬ 
mission reaffirmed all errors previously made. In such 
Petition, the Commission was urged to give appellant the 
administrative relief to which it was entitled. The Com¬ 
mission denied the petition notwithstanding the Clear in¬ 
tention of Congress as expressed in Sec. 405 of the Act that 
such relief should be granted. The denial was erroneous 


and the last in a series of events which made the order en¬ 
tirely void as a denial of due process. 

VI. 

ARGUMENT. 

A. The Decision and Order Appealed from is the Result of 
Arbitrary and Capricious Action. 

The decision and order appealed from have their roots 
in an earlier action taken by the Commission on June 21, 
1946, in the Clear Channel case which was arbitrary and 
capricious in itself. For that reason attention is directed 
first to such earlier action. 

On February 20, 1945, the Commission ordered a hear¬ 
ing concerning Clear Channel stations in Docket No. 6741 
to determine, among other things, the permissive power 
and service area of such stations (Joint Appendix pp. 9-11). 
Appellant, a Class IA Clear Channel station, became a 
party thereto. The proceedings therein are still pending. 
Notwithstanding the pendency of the proceeding, the Com¬ 
mission on June 21, 1946, issued a notice of a decision it 
had made whereby it would consider on “their individual 
merits” daytime stations on IA channels if they were to be 
750 miles or less from a IA station using a non-directional 
antenna (Joint Appendix pp. 14-16). 

This action, -whether or not it be considered a decision in 
whole or in part upon the issues then pending in the Clear 
Channel proceeding, was a decision which seriously preju¬ 
diced appellant’s interest therein. However, no proposed 
decision was issued; no opportunity was given to appellant 
or other parties to file proposed findings; and no statement 
of the reasons or facts upon which the Commission relied 
was issued. Nothing, for example, has been issued by the 
Commission to indicate why it made a distinction between 
daytime stations located less, and daytime stations located 
more, than 750 miles from the dominant station. The re¬ 
quirement of a fair “hearing” and all that that term im- 
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plies has not been met (Morgan v. United States , 298 U. S. 
468, 480-481; Morgan v. United States, 304 U. S. 1, 19-20). 

Sections 1.231(a) through 1.231 (j) of the Commission’s 
Rules (now Sections 1.841 through 1.851) set forth the pro¬ 
cedure for the Commission to follow in conducting hearings. 
None of these were followed in making this decision and no 
reason or justification appears for this violation of its own 
rules. 

It was in pursuance of this decision erroneously made and 
erroneously arrived at that the Commission granted the 
Tarboro application without a hearing for a new station on 
appellant’s channel within a distance of less than 750 miles 
from appellant. 

In its denial of the appellant’s petition for rehearing the 
Commission relied chiefly on certain provisions in its Stand¬ 
ards of Good Engineering Practice which, as will be shown, 
do not have the effect attributed to them by the Commis¬ 
sion. More important than that, perhaps, is that the Com¬ 
mission fails to consider other provisions of the Standards 
which control the situation. Simply stated, the position of 
the Commission is that, since Class IA stations are normally 
protected daytime to the 100 microvolt per meter ground- 
wave contour and the area sought by appellant to be pro¬ 
tected is served by a 32 microvolt per meter signal or less, 
the area is outside the normally protected contour and the 
appellant is not entitled to a hearing (Joint Appendix p. 
36). Appellant contends that, under the circumstances of 
this particular case, the Commission cannot reasonably con¬ 
clude from its Rules or Standards that appellant is not en¬ 
titled to protection to its daytime 32 microvolt per meter 
contour. 

Section 3.22 and 3.28 of the Commission’s Rules provide 
that the service area of a Class I station shall be free from 
objectionable interference as provided in the Standards of 
Good Engineering Practice (Appendix p. 22). It is by these 
cross references written into the Rules that the Standards 
enter the picture. The Standards provide at page 7 that 



objectionable interference from another broadcast station 
exists when the field intensity of an interfering station ex¬ 
ceeds the value permitted by Table IV at the field intensity 
specified in the Table. Table IV at page 10 states that the 
permissible interfering daytime signal on a Class IA sta¬ 
tion such as WJR is a 5 microvolt per meter groundwave 
signal at the 100 microvolt per meter groundwave contour 
of WJR. No reference or mention is made in the Table to 
daytime skvwave signals (appellant’s daytime signal be¬ 
ing in part skvwave); the only reference being to day- 
time groundwave signals. It is clear from this that the 
Commission will afford protection to a daytime ground- 
wave signal of 100 microvolts per meter or more. This 
much is certain. But the Standards do not say that a lesser 
signal, whether it be groundwave or skywave, will not be 
protected. The 100 microvolt per meter provision is a 
minimum guarantee of protection to the groundwave signal 
and is not all inclusive. That is to say, the Standards pro¬ 
vide that a 100 uv/m signal daytime groundwave signal 
is entitled to protection; they do not provide that others 
are not. The Commission errs therefore in holding that, 
because the Standards do not specifically guarantee protec¬ 
tion to a 32 microvolt per meter groundwave signal, the 
Commission is not obligated to consider such interference. 
This error becomes more apparent when the language in 
the Introduction on page II of the Standards is read in 
which the Commission emphasizes the flexibility of the 
Standards and the necessity of making revisions from time 
to time (Appendix p. 23). 

But that is not all. The Commission seems to ignore com¬ 
pletely the provision on page 6 of the Standards (Appen¬ 
dix p. 24) which particularizes that Class I stations are 
assigned for protection from interference from another 
station into the intermittent service area and that such in¬ 
termittent service area includes groundwave signals which 
** may he down to a few microvolts in certain areas and up 
to several millivolts in other areas of high noise level.” 
The engineering affidavit accompanying the Appellant’s 
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Petition shows that the 32 microvolt per meter signal fur¬ 
nished by WJR is in a low noise level area. It is for that 
reason that the 32 microvolt per meter signal is satisfac¬ 
tory. Thus, under the circumstances of this particular case, 
such service is entitled to protection under the aforesaid 
provision of the Standards. 

Even if we assumed arguendo that the Commission’s 
present standards do not by definition say that the inter¬ 
ference here is “objectionable”; that the Commission was 
not required to alter any of its Rules in granting the Tar- 
boro application; and that according to the Commission’s 
Standards the WJR signal interfered with is not good 
enough to be a satisfactory signal, that would not be con¬ 
clusive. The realistic fact is that the WJR signal is good 
enough to be the most listened to signal in the area affected 
and listeners hear these signals WITHOUT trouble (R. pp. 
181-183). Listeners who now hear WJR broadcasts with¬ 
out trouble and who will be deprived of such broadcasts in 
the future are not likely to be impressed by the argument 
that, since the Commission’s Standards say that the signal 
isn’t good enough, the broadcasts are being taken away 
from them. To them the signal is adequate and they choose 
to hear such signals over other signals. But their rights 
and interests have been entirely and completely ignored by 
the Commission. This violation of their rights and inter¬ 
ests is particularly erroneous when it is considered that it 
has been done in the name of abstract Standards which 
do not have the meaning attributed to them by the Commis¬ 
sion and which, in the Clear Channel proceeding, are the 
subject of pending litigation to determine whether or not 
changes should be made therein. 

In the Commission’s decision denying the appellant’s 
petition for Rehearing it was recognized that the grant of 
the Tarboro application “might affect the future assign- ] 
ments of facilities of station WJR upon the termination of 
the Clear Channel hearing.” (Joint Appendix p. 37). But 
notwithstanding that possibility, the Commission proceeded 
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to make the grant without a hearing. And this grant was 
made without a hearing notwithstanding the provision in 
the June 21, 1946 decision that such an application would 
be considered “on its individual merits.” Appellant was 
not allowed an opportunity to go into such merits. 

It should be emphasized, however, that even if the Com¬ 
mission had not made its erroneous decision of June 21, 
1946 in the Clear Channel case, the decision complained of 
herein would have been arbitrary and capricious because 
of the pendency of such Clear Channel proceeding. The 
earlier decision was a prelude to the latter one, both of 
which were erroneous. 

Referring again to the order instituting the Clear Chan¬ 
nel proceeding, the Commission has described such proceed¬ 
ing as “Legislative’’ (Joint Appendix p. 13) and, in its 
decision of June 21, 1946, expressed concern over the com¬ 
plications of the issues in the Clear Channel case by grant¬ 
ing new applications for Clear Channel facilities. What 
the Commission was concerned about has happened in this 
case and whether the proceedings be termed “legislative” 
or “judicial” is immaterial here because in either event 
appellant and other Clear Channel licensees are entitled to 
a hearing on the issues therein, and, in either event, such 
light has been violated. (National Broadcasting Company, 
Inc . v. Federal Communications Commission, 76 App. D. C. 
238,132 Fed. 2nd 545). As already stated, among the issues 
involved in the proceeding is whether or not WJR as a Clear 
Channel licensee may operate on increased power and im¬ 
prove its service. Thus, at the time the Tarboro application 
was filed with the Commission and considered and granted 
by it, there was at that time pending before the Commission 
formal proceedings to determine whether or not an exist¬ 
ing licensee already using the frequency applied for by the 
new applicant would be permitted to increase its power and 
improve its service on that same frequency. And so again 
the Commission made a decision which must be considered 
either as a decision in whole or in part upon the issues then 
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pending or a decision which seriously prejudiced appel¬ 
lant’s interest therein. 

This latter decision, like the former one, was made in 
violation of all the procedural rules heretofore referred to 
which the Commission adopted for the conduct of its hear¬ 
ings. 

B. The Result Reached Was Violative of Section 312(b) 

of the Act. 

The Commission had no power to grant the Tarboro ap¬ 
plication without affording appellant an opportunity for 
hearing. Section 312(b) of the Act provides: 

“Any station license hereafter granted . . . may be 
modified by the Commission ..., if in the judgment of 
the Commission such action will promote the public in¬ 
terest, convenience and necessity . . . provided, how¬ 
ever, that no such order of modification shall become 
final until the holder of outstanding license . . . shall 
have been notified in writing of the proposed action 
and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why 
such an order of modification should not issue.” 

Appellant showed in its Petition for Rehearing that 
there would be objectionable interference with WJR’s inter¬ 
ference-free broadcasts in all counties in upper Michigan 
and 12 counties in lower Michigan and that WJR’s service 
is depended upon by a substantial number of listeners in 
that area. Nor is such area a remote one; WJR being 
located at Detroit. The Commission’s exhibit No. 64 (er¬ 
roneously referred to in the engineering affidavit as No. 74) 
in the Clear Channel proceeding (R. pp. 181-183), shows 
that WJR is the most listened to station in that area. The 
Commission’s order deprives WJR of freedom from inter¬ 
ference over this substantial area. Furthermore, the Com¬ 
mission’s order opens the way for other applicants in the 
United States to acquire assignments on WJR’s channel 
with the possible result of still greater interference over 
a still greater area, all without any semblance of a hearing 
to WJR. 
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To grant an application which would create substantial 
interference on the channel assigned to WJR was in fact 
and in substance to modify WJR’s license. (Federal Com¬ 
munications Commission v. National Broadcasting Co. 
(KOA), 319 U. S. 239, 63 S. Ct. 1035). This holds true 
whether or not the Commission’s present standards pro¬ 
vide that the interference is “objectionable”, and whether 
or not the Commission’s standards say that the WJR sig¬ 
nal is good enough to be satisfactory because, as heretofore 
stated, the WJR signal is in fact the most listened to signal 
in the area affected and listeners are being deprived thereof. 
That is to say, the actual service of appellant, as against 
the theoretical service defined by abstract Standards, is be¬ 
ing impaired by the grant complained of. 

It is true that there was no change in the letter of appel¬ 
lant’s license; the license continued to read literally the 
same after the order as before. But Section 312(b) applies 
to more than changes in the letter of licenses. By granting 
new stations on frequencies assigned to an existing licensee, 
the Commission can impair or destroy the business of an 
existing licensee, and in a practical way modify or even 
revoke an existing license. Any other view would ignore 
realities. It is not enough to say, as the Commission seems 
to, that, unless their abstract standards recognize a par¬ 
ticular service to be satisfactory, it is presumed that such 
service does not exist. And the Commission would seem 
to say that such presumption is conclusive and any 
aggrieved person is not entitled to an opportunity at a hear¬ 
ing to rebut such presumption. 

C. The Result Reached Was Violative of Section 303(f) 

of the Act. 

Under Section 303(f) the Commission is authorized to 
“make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
and to carry out the provisions of the Act,” but with the 
provision that “changes in the frequencies, authorized 
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power, or in the time of operation of any station shall not 
be made without the consent of the station licensee unless, 
after a public hearing, the Commission determines that 
such changes will promote public convenience or interest or 
will serve public necessity, or the provisions of this Act 
will be more fully complied with...” 

When the order against which appellant complains was 
issued, there was a change “in the frequencies, authorized 
power, or in the time of operation” of appellant. This 
change was made before a public hearing was held in viola¬ 
tion of Sec. 303(f). All of the arguments made in the im¬ 
mediately preceding argument hold with equal force here. 

This Court has said, in interpreting Section 303(f), that 
“while it gave the Commission large discretion and rule- 
making power, it provided specifically for public hearing 
upon proposed changes relating to the most important cause 
of interference and of conflict and disputes between licen¬ 
sees or between them and applicants” ( National Broadcast¬ 
ing Co., Inc. v. Federal Communications Commission, et aX., 
supra. 

The Commission’s action would be violative of Sec. 
303(f) of the Act independently of the fact that there was 
already pending a proceeding to determine whether or not 
WJR’s service area should be retained or expanded or 
otherwise changed. However, as stated in the previous 
argument, there is pending in the Clear Channel case such 
a proceeding and the order complained of was made prior 
to the completion of that hearing. 

The hearing required under Sec. 303(f) has both “quasi- 
judicial” and “legislative” aspects. ( National Broadcast¬ 
ing Co., Inc. v. Federal Communications Commission, et al., 
supra). As in the preceding argument it is not necessary 
to determine here whether it be one or the other because 
appellant, whose license in substance is affected, is entitled 
under the language of the Section to a hearing which has 
been denied by the Commission. 
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D. The Commission Erred in Denying Appellant’s Petition 

for Rehearing. 

On September 10,1946, after the Commission had adopted 
its order, appellant acting under the provision of Section 
405 of the Act (48 Stat. 1095; U. S. C. Title 47, Section 405) 
filed a petition for rehearing in which administrative relief 
was sought from the errors committed by the Commission. 
All errors relied upon in this court were brought to the 
attention of the Commission in this petition except the 
denial of the petition itself. The denial occurred on De¬ 
cember 17, 1946; public announcement of which was made 
December 18,1946. 

In its petition appellant requested that the Commission 
reconsider its action of August 22, 1946 and that it either 
designate the Tarboro application for hearing or that action 
thereon be withheld pending final decision in the Clear 
Channel proceeding. 

In denying appellant’s petition the Commission deprived 
appellant of its rights and remedies; denied appellant the 
opportunity of showing at a hearing the nature and extent 
of the actual service now rendered by appellant and the 
area affected by the grant of the Tarboro application; and 
denied appellant the opportunity to show the relative need 
for service to listeners in the WJR service area as against 
those listeners in the area to be served by the Tarboro sta¬ 
tion (Yankee Network , Inc. v. Federal Communications 
Commission, et al., 71 App. D. C. 11, 107 F. 2nd 212). 

In its denial of hearing the Commission stated that the 
area actually being served by appellant is beyond its nor¬ 
mally protected service area and, that the Tarboro applica¬ 
tion was not contrary to the Commission’s rules. 

The language of Section 405 indicates that the Commis¬ 
sion is governed by the exercise of its discretion in acting 
upon a petition for rehearing. That discretion, however, 
must be a sound one and must be exercised in the light of 
the allegations made in the petition. The action of the 
Commission in denying appellant’s petition for rehearing 
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was an abuse of discretion which amounts to reversible 
error. It was a denial of due process. 

E. The Result Reached Was Violative of Section 309(a) 

of the Act. 

Section 309(a) of the Act provides that the Commission 
may ‘ 1 upon examination’’ of an application for a station 
license grant it if the Commission determines that “public 
interest, convenience, or necessity would be served” by the 
grant and that if, upon examination of such an application, 
the Commission does not reach such a decision, “it shall 
notify the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules and 
regulations as it may prescribe.” 

In construing this Section of the Act, the Supreme Court 
has said “We do not think it is enough to say that the 
power of the Commission to issue a license on a finding of 
public interest, convenience or necessity supports its grant 
of one of two mutually exclusive applications without a 
hearing of the other” and “For if the grant of one effec¬ 
tively precludes the other, the statutory right to a hearing 
which Congress has accorded applicants before denial of 
their application becomes an empty thing.” (Ashbacker 
Radio Co. v. Federal Communications Commission, 326 
U. S. 327). 

When the Commission made the decision and order com¬ 
plained of here, it effectively precluded a grant in part at 
least of facilities appellant had, in effect, applied for before 
the Commission and on which a formal proceeding was then 
pending. The Tarboro grant was not granted conditionally 
pending consideration of appellant’s request. A stay of 
the grant pending the outcome was denied (Joint Appendix 
p. 37). Moreover, as stated in previous argument, the 
Commission in its denial of hearing recognized that the 
grant might affect any assignment which might be made to 
appellant after the Clear Channel hearing. 
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In addition to the foregoing, appellant contends that, 
under Sec. 309(a), the Commission may not grant any 
application causing interference to an existing station with¬ 
out a hearing. This section authorizes the Commission to 
grant an application if, and only if, it determines that 
“public interest, convenience or necessity would be served” 
by a grant thereof. The Commission is required to find as 
a condition precedent to the granting of such an application 
that such action would comply with the aforesaid statutory 
standard. Such a finding involves a determination of a 
judicial nature where rights are dependent upon facts and 
where those facts must be interpreted in the light of the 
statute. It follows that a determination of that character 
cannot validly be made by the Commission where any person 
substantially affected thereby is denied an opportunity for 
hearing. (Morgan v. United States , supra). 

A grant of the Tarboro application was a judicial deter¬ 
mination of the rights of appellant under the statutory 
standard expressed in this Section. But appellant has been 
denied a hearing. The order appealed from herein is there¬ 
fore invalid. 

CONCLUSION. 

For the reasons herein stated, the Decision and Order 
appealed from is not merely erroneous, it is entirely void. 
The case should be remanded to the Commission with in¬ 
structions to grant appellant relief of the nature requested 
in appellant’s Petition for Rehearing. 

Respectfully submitted, 

WJR, The Goodwill Station, Inc., 

By Louis G. Caldwell, 

Reed T. Rollo, 

Percy H. Russell, Jr., 

Its Attorneys , 

914 National Press Building, 
Washington, D. C. 


Kelly E. Griffith, 
• Of Counsel. 
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STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED. 

Communications Act of 1934, Act of June 19,1934, C. 652, 
48 Stat. 1064; U. S. C. Title 47, Secs. 151 et seq. 

Section 303 (f): 

“Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act; 
provided, however, that changes in the frequencies, 
authorized power, or in the times of operation of any 
station shall not be made without the consent of the 
station licensee unless, after a public hearing, the Com¬ 
mission shall determine that such changes will promote 
public convenience or interest or will serve public 
necessity, or the provisions of this Act will be more 
fully complied with;” 

Section 309 (a): 

If upon examination of any application for a station 
license or for the renewal or modification of a station 
license the Commission shall determine that public 
interest, convenience, or necessity would be served by 
the granting thereof, it shall authorize the issuance, 
renewal, or modification thereof in accordance with 
said finding. In the event the Commission upon exam¬ 
ination of any such application does not reach such 
decision with respect thereto, it shall notify the appli¬ 
cant thereof, shall fix and give notive of a time and 
place for hearing thereon, and shall afford such appli¬ 
cant an opportunity to be heard under such rules and 
regulations as it may prescribe. 

Section 312 (b): 

“Any station license hereafter granted under the pro¬ 
visions of this Act or the construction permit required 
hereby and hereafter issued, may be modified by the 
Commission either for a limited time or for the dura¬ 
tion of the term thereof, if in the judgment of the 
Commission such action will promote the public inter¬ 
est, convenience, and necessity, or the provisions of this 
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Act or of any treaty ratified by the United States will 
be more fully complied with: Provided, however, That 
no such order of modification shall become final until 
the holder of such outstanding license or permit shall 
have been notified in writing of the proposed action 
and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why 
such an order of modification should not issue. 

Commission’s Rules and Regulations. 

Section 3.22 Classes and power of standard broadcast sta¬ 
tions. 

(a) Class I station.—A class I station is a dominant station 
operating on a clear channel and designed to render 
primary and secondary service over an extended area 
and at relatively long distances. Its primary service 
area is free from objectionable interference from other 
stations on the same and adjacent channels and its 
secondary service area free from interference except 
from stations on the adjacent channel and from sta¬ 
tions on the same channel in accordance with the chan¬ 
nel designation in Section 3.25 or in accordance with 
the Engineering Standards of Allocation. The operat¬ 
ing power shall be not less than 10 kilowatts nor more 
than 50 kilowatts (Also see Section 3.25 (a) for further 
power limitation). 

Section 3.28 Assignment of stations to channels.— 

(a) The individual assignment of stations to channels 
which may cause interference to other United States 
stations only shall be made in accordance with the 
standards of good engineering practice prescribed and 
published from time to time by the Commission for the 
respective classes of stations involved. (For determin¬ 
ing objectionable interference see “Engineering Stand¬ 
ards of Allocation” and “Field Intensity Measure¬ 
ment in Allocation”, Section C.) 

Section 1.231 (d) Findings proposed by parties.— 

Within 20 days from the filing of the transcript of rec¬ 
ord of the hearing is closed by the presiding officer each 
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party to the proceeding; shall file with the Commission 
proposed findings of fact and conclusions which shall 
be served upon all parties participating in the hearing 
in the manner provided in Sec. 1.141. Failure to file 
proposed findings of fact and conclusions by any 
such party within the time so required shall be deemed 
a waiver by such party of any right of further partici¬ 
pation in the proceeding, including oral argument if 
any is held. * * * 

Section 1.231 (f) Proposed decisions of Commission.— 

The Commission will thereafter enter its proposed re¬ 
port or findings of fact and conclusions, x x x 

Commission's Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations. 

Page II: 

The Standards of Good Engineering Practice set 
forth herein are those deemed necessary for the con¬ 
struction and operation of standard broadcast stations 
to meet the requirements of technical regulations and 
for operation in public interest along technical lines 
not specifically enunciated in the regulations. These 
standards are based on the best engineering data avail¬ 
able from evidence supplied in formal and informal 
hearings and extensive surveys conducted in the field 
by the Commission's personnel. Numerous informal 
conferences have been held with radio engineers, man¬ 
ufacturers of radio equipment and others for the guid¬ 
ance of the Commission in the formulation of these 
standards. 

These standards are complete in themselves and su¬ 
percede any previous announcements or policies which 
may have been enunciated by the Commission on engin¬ 
eering matters concerning standard broadcast stations. 

While these standards provide for flexibility and set 
forth the conditions under which they are applicable, it 
is not expected that material deviation therefrom as to 
fundamental principles will be recognized unless full 
information is submitted as to the reasonableness of 
such departure and the need therefor. 
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These Standards of Good Engineering Practice will 
necessarily change as progress is made in the art, and 
accordingly it will be necessary to make revisions from 
time to time. The Commission will accumulate and 
analyze engineering data available as to the progress 
of the art so that its standards may be kept current 
with the developments. 

Page 6: 

The intermittent service is rendered by the ground 
wave and begins at the outer boundary of the primary 
service area and extends to the value of signal where 
it may be considered as having no further service value. 
This may be down to only a few microvolts in certain 
areas and up to several millivolts in other areas of high 
noise level, interference from other stations, or objec¬ 
tionable fading at night. The intermittent service area 
may vary widely from day to night and generally varies 
from time to time as the name implies. Only Class I 
stations are assigned for protection from interference 
from other stations into the intermittent service area. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9464. 


WJR, THE GOODWILL STATION, INC., Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 

Appeal from the Federal Communications Commission. 

JOINT APPENDIX. 


A-l Filed Jan 7 1947 

In the United States Court of Appeals 
District of Columbia 

No. 9464 

WJR, The Goodwill Station, Inc., Appellant, 

v. 

Federal Communications Commission, Appellee. 

Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons Therefor. 

I. 

Notice of Appeal. 

Now comes WJR, The Goodwill Station, Inc., and says 
that it is aggrieved and that its interests are adversely 
affected bv the decision of the Federal Communications 
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Commission dated August 22,1946 (reaffirmed by decisions 
dated October 14, 1946, and December 17, 1946, which last 
decision was publicly announced at the offices of the Com¬ 
mission on December 18,1946, denying appellant’s Petition 
for Rehearing, entitled Petition for Reconsideration and 
Hearing) granting without hearing an application for a 
radio station construction permit and modified construction 
permit to Tarboro Broadcasting Co., Inc. 

Wherefore, appellant gives notice of its appeal there¬ 
from to the United States Court of Appeals for the District 
of Columbia. 

n. 

Statement of the Nature of the Proceedings. 

1. Appellant is a corporation organized under the laws 
of the State of Michigan with its principal office at 2100 
Fisher Building, Detroit, Michigan. Appellant is the 
licensee of radio station WJR, located at Detroit, Michigan, 
and has been such licensee for 18 years. This station is 
authorized by the Federal Communications Commission 
to operate on 760 kc. with power of 50 kw., unlimited time, 
and has operated on this assignment (including its prior 
asignment on 750 kc.) for over 11 years. The rules of 
the Commission (Sections 3.22 and 3.25) classify WJR as 
a Class I clear channel station and provide a maximum and 
minimum power limitation of 50 kw. 

2. The Tarboro Broadcasting Company, Inc. filed on May 
28, 1946, an application for construction permit seeking 
authority to construct and operate a new standard broad¬ 
cast station at Tarboro, North Carolina, on 760 kc. (the 
same frequency used by appellant) with power of 1 kw., 

daytime hours only (File No. B3-P-4891). On 
A-2 August 22, 1946, the Con mission issued Report No. 

877 announcing the granting of the application of 
Tarboro Broadcasting Co., Inc. subject to the condition 
that the applicant file within 60 days an application for mod¬ 
ification of construction permit specifying a transmitter 
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site and antenna system meeting the requirements of the 
Commission. This action was taken by the Commission 
without hearing and without prior notice of its intended 
action to appellant. 

3. On September 10, 1946, and within the twenty-day 
period prescribed by Section 405 of the Communications 
Act of 1934, as amended, appellant filed with the Commis¬ 
sion a Petition for Rehearing (entitled Petition for Re¬ 
consideration and Hearing). In this petition appellant 
requested that the Commission reconsider its action of 
August 22, 1946, granting without hearing the application 
of Tarboro Broadcasting Company, Inc.; that the applica¬ 
tion be designated for hearing; and that appellant be made 
a party to the hearing. In the alternative, it was requested 
that the Commission’s action on the Tarboro application 
be withheld pending decision in Docket 6741 entitled “In 
the Matter of Clear Channel Broadcasting in the Standard 
Broadcast Band.” The petition was accompanied by an 
affidavit of a qualified radio engineer and alleged, among 
other things, that the operation of the proposed Tarboro 
station would cause objectionable interference within the 
present interference-free service area of appllant’s sta¬ 
tion; that interference would result to the WJR daytime 
signal in all counties in upper Michigan and in all or parts 
of twelve counties in lower Michigan, which area falls 
within the so-called “cutover” region studied by the Com¬ 
mission in its “FCC Radio Survey, July 1945” introduced 
as an exhibit in the above-mentioned Clear Channel pro¬ 
ceeding; that this exhibit showed that appellant’s station 
is the most listened to station, both day and night, in the 
so-called “cutover” region; and that a substantial number 
of listeners depending upon WJR for service in this area 
would be deprived of such service by the granting of the 
Tarboro application. Moreover, the affidavit attached to 
the petition alleged that interference to WJR’s service will 
occur in the States of Indiana, Ohio, Pennsylvania and 
New York. 
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4. Appellant’s Petition for Reconsideration and Hear¬ 
ing also alleged that the Commission erred in granting the 

Tarboro application while the Clear Channel pro- 
A-3 ceeding (Docket 6741) was pending and undecided; 

that the Clear Channel proceeding is being held to 
determine, among other items, whether WJR, a Class I 
clear channel station, should be permitted to operate with 
power in excess of 50 kw. and whether the present service 
in the areas of WJR should be increased or decreased 
(Issues 3, 4 and 5 in Docket 6741); and that because of 
the effect of the Tarboro station’s operations upon WJR, 
the granting of the Tarboro application renders difficult, 
if not impossible, the proper determination of the issues in 
the Clear Channel proceeding. 

5. Appellant desires to operate its station WJR with 
power of 500 kw. or more but is prohibited from doing so 
by Section 3.22 of the Commission’s rules. On June 13, 
1936, appellant filed with the Commission its application to 
operate with 500 kw. (File No. B2-P-1199), but the appli¬ 
cation was dismissed without prejudice on June 16, 1942, 
pursuant to the Commission’s wartime policy against the 
granting of applications requiring the use of additional 
materials. The Commission will not permit appellant to 
refile its application for permission to operate with power 
in excess of 50 kw. By Public Notice No. 89273, dated Feb¬ 
ruary 5, 1946, the Commission announced its policy to the 
effect that applications requesting power in excess of 50 kw. 
could not be filed until the conclusion of the Clear Channel 
proceeding and the subsequent modification, if any, of the 
Commission’s rules and regulations. The Clear Channel 
proceeding was initiated by the Commission’s order of 
February 20,1945. Several issues relate to the permissive^ 
power and service area of clear channel stations, including 
Nos. 3, 4, 5 and 8. The Notice of Hearing provides that a 

hearing shall be held to determine: 

• • • • 

“3. What minimum power and what maximum power 
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should be required or authorized for operation on clear 
channels. 

“4. Whether and to what extent the authorization for 
clear channel stations in excess of 50,000 watts would un¬ 
favorably affect the economic ability of other stations to 
operate in the public interest. 

“5. Whether the present geographical distribution of 
clear channel stations and the areas they serve represent 
an optimum distribution of radio service or whether the, 
fair, efficient and equitable distribution of radio service 
among the several states and communities specified in Sec¬ 
tion 307(b) of the Communications Act requires a 

A-4 geographical redistribution at this time. 

• * • • 

“8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel stations.” 

These issues remain undecided, as the record in the Clear 
Channel proceeding is still open, additional hearings will 
be held, and no decision has been announced by the 
Commission. 

6. On August 27, 1946, Tarboro filed its application for 
modification of construction permit, which application 
specified a transmitter site and antenna system (File No. 
B3-MP-2115), and on September 9, 1946, filed an amend¬ 
ment to its application to change the applicant’s name to 
Coastal Plains Broadcasting Company, Inc. On October 
14, 1946, this amended application for modification of con¬ 
struction permit was granted, and on November 25, 1946, 
the modified construction permit was mailed to the 
applicant. 

7. On October 18, 1946, Tarboro Broadcasting Company, 
Inc. filed an opposition to appellant’s Petition for Recon¬ 
sideration and Hearing, and on December 17, 1946, the 
Commission adopted a decision and order denying appel¬ 
lant’s petition, public announcement of which was made 
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at the offices of the Commission in Washington, D. C., on 
December 18, 1946 (Report No. 941). 

m. 

Statement of Reasons foe Appeal. 

1. The Commission’s decision of August 22, 1946 (re¬ 
affirmed October 14, 1946, and December 17, 1946) is con¬ 
trary to law for each of the following reasons: 

a. It results in a substantial modification of appellant’s 
license to operate radio station WJR without notice in 
writing to appellant or affording appellant an opportunity 
to be heard as required by Sections 303(f) and 312(b) of 
the Communications Act of 1934. 

b. It results in real, destructive and ruinous interference 
to a very substantial portion of the service area of WJR 
where WJR’s signal is interference-free without giving 

appellant notice in writing or affording appellant an 
A-5 opportunity to be heard, in violation of Section 
312(b) of the Communications Act of 1934. 

c. It deprives a large and substantial number of listeners, 
presently depending upon WJR for broadcast service, of 
a listenable signal from WJR in violation of Section 307(b) 
of the Communications Act of 1934. 

d. It results in a predetermination of the issues in the 
Clear Channel proceeding in that it makes it much more 
difficult, if not impossible, for WJR to obtain authorization 
to operate with power of 500 kw. or more, in violation of 
the due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States. 

e. The Commission was without power to grant the Tar- 
boro applications except after a hearing upon issues clearly 
defined and after affording appellant an opportunity to 
participate fully in such hearing. 

f. The Commission was without power to deny appel¬ 
lant’s Petition for Reconsideration and Hearing and finally 
to grant the Tarboro applications except after full hearing 
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in which appellant was permitted to appear and participate 
fully therein. 

2. The decision complained of (reaffirmed October 14, 
1946, and December 17, 1946) is erroneous, arbitrary and 
capricious and in violation of the due process clause of 
the Fifth Amendment to the Constitution of the United 
States in that it was made without affording appellant 
notice and an opportunity to be heard. 

3. The decision complained of (reaffirmed October 14, 
1946, and December 17, 1946) is erroneous, arbitrary and 
capricious in that it adversely affects and prejudices, by 
reason of electrical interference, the appellant’s right to 
operate its station WJR with power of 500 kw. or more, 
a right presently being litigated in the Clear Channel hear¬ 
ing (Docket 6741), the record in which is still open for the 
purpose of receiving additional evidence. 

4. The Commission’s decision (reaffirmed October 14, 
1946, and December 17, 1946) is erroneous, arbitrary and 
capricious in that the operation proposed by the Tarboro 

application is not in the public interest, convenience 
A-6 and necessity, as it results in substantial and de¬ 
structive interference over a wide area to the inter¬ 
ference-free service of appellant’s station WJR and de¬ 
prives a large and substantial number of listeners relying 
upon WJR’s service of such service. 

5. The Commission erred in failing to grant the relief 
requested by appellant in its Petition for Reconsideration 
and Hearing, filed September 10, 1946. 

6. The Commission erred in granting the Tarboro appli¬ 
cations for construction permit and for modification of con¬ 
struction permit, and in denying appellant’s Petition for 
Reconsideration and Hearing. 

7. The decision complained of (reaffirmed October 14, 
1946, and December 17, 1946) is illegal, void and in viola¬ 
tion of the due process clause of the Fifth Amendment to 
the Constitution of the United States in that appellant was 
denied a hearing before the Commission. 
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8. The appellant is aggrieved and adversely affected, 
and also the public interest in receiving efficient- radio ser¬ 
vice is adversely affected, by the decisions complained of 
in that the service of station WJR will be greatly curtailed 
over a large area, including that area where substantial 
numbers of listeners depend upon WJR for broadcast ser¬ 
vice, and also in that appellant’s ability to expand its ser¬ 
vice to listeners by operating with power of 500 kw. or 
more will be seriously prejudiced by reason of electrical 
interference from the Tarboro operation. 

IV. 

Relief Requested. 

Wherefore, the appellant prays an order reversing said 
decisions of the Federal Communications Commission and 
for such further relief as this court may deem just and 
proper. 

Respectfully submitted, 

WJR, The Goodwill Station, Inc. 

By /s/ Louis G. Caldwell 
Louis G. Caldwell 
/s/ Reed T. Rollo 
Reed T. Rollo 
/s/ Percy H. Russell, Jr. 

Percy H. Russell, Jr. 

Its Attorneys 

914 National Press Building 
Washington 4, D. C. 

January 7, 1947 
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1 Federal Communications Commission 

Washington 25, D. C. 

Docket No. 6741 
In the Matter of 

Clear Channel Broadcasting in the Standard Broadcast 

Band. 

Order. 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 1928 des¬ 
ignated certain channels in the standard broadcast band as 
“clear channels ’ 9 the purpose of which is to render service 
over large areas and to bring service to the rural popula¬ 
tion of the United States; and 

Whebeas, there are still large areas of the continental 
United States which have no radio service during the day 
and no primary radio service at night; and 

Whereas, the Commission has received many applica¬ 
tions requesting authorization for the operation of addi¬ 
tional stations and for the use of higher power on the clear 
channel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in a 
hearing limited to particular applications; and 

Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connection 
with clear channel assignments prior to a renegotiation of 
the treaty; 

Now, Therefore, It Is Ordered, this 20th day of Febru¬ 
ary, 1945, that a hearing be held before the Commission en 
banc commencing at 10:30 A. M. on May 9, 1945, at the 
offices of the. Commission in Washington, D. C., for the 
purpose of determining: 

1. What recommendation concerning the matters covered 
by this order the Commission should make to the Depart- 
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ment of State for changes in provisions of the North Amer¬ 
ican Regional Broadcasting Agreement. 

2. Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels and as. 
1-B channels. 

3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

4. Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts would 
unfavorably affect the economic ability of other stations 
to operate in the public interest. 

5. Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an opti¬ 
mum distribution of radio service or whether the fair, effi¬ 
cient, and equitable distribution of radio service among the 
several states and communities specified in Section 307(b) 
of the Communications Act requires a geographical redis¬ 
tribution at this time. 

6. Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. What new rules or regulations, if any, should be pro¬ 
mulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. 

8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel station. 

9. Whether and to what extent the clear channel stations 
render a program service particularly suited to the needs 
of listeners in rural areas. 

10. The extent to which the service areas of clear chan¬ 
nel stations overlap and the extent to which this involves 
a duplication of program service. 
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11. What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional legis¬ 
lation on the matters covered by this order. 

It Is Further Ordered, that persons or organizations de¬ 
siring to appear and testify shall notify the Commission of 
such intention on or before April 2,1945, stating the names 
of all witnesses who will appear, the topic each will dis¬ 
cuss and the time expected to be required for the 


testimony. 

• • • 

Federal. Communications Commission 

T. J. Slowie 

Secretary 

2 

Apr 2 1945 


Appearance of Clear Channel Broadcasting Service and Its 

Members. 

Responding to the Commission’s order in the above- 
entitled cause, the Clear Channel Broadcasting Service and 
its members, comprising the following licensees of clear 
channel stations: A 

Licensee and Call Letters 

Earle C. Anthony, Inc., KFI 
A. H. Belo Corporation, WFAA 
National Life & Accident Insurance Co., WSM 
Courier-Journal & Louisville Times, WHAS 
Stromberg-Carlson Telephone Manufacturing Co., 
WHAM 

WJR The Goodwill Station, WJR 
Southland Industries, Inc., WOAI 
Carter Publications, Inc., WBAP 
WCAU Broadcasting Co., WCAU 
Loyola University, wWL 
Central Broadcasting Co., WHO 
Atlanta Journal Co., WSB 
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Licensee and Call Letters 

WGN, Inc., WGN 
Crosley Corporation, WLW 
Agricultural Broadcasting Co., WLS 
Westinghouse Radio Stations, Inc., KDKA 

hereby notify the Commission of their desire to appear and 
testify at the hearing to be held herein. This appearance 
is filed in behalf of the foregoing parties both collectively 
as a group and individually so as to reserve to each licensee 
full liberty to make such separate or supplementary pre¬ 
sentation and to take any and all other steps in the course 
of the proceedings in its own name and behalf as it may 
deem necessary or desirable. 

Notwithstanding the utmost diligence on the part of the 
above-named parties, they are unable at this time to state 
the names of the witnesses who will appear in their be¬ 
half, the topics each witness will discuss, or the time ex¬ 
pected to be required for the testimony. This is because 
the work that has so far been accomplished in preparation 
on the issues is not sufficientlv advanced. 

Respectfully advanced, 

Louis G. Caldwell 
Counsel for the above-named 
parties 

**••••#*** 

Public Notice 89273. 

170 Federal Communications Commission 

Washington 25, D. C. 

February 5, 1946. 

On February 1, 1946, the Federal Communications Com¬ 
mission adopted four orders dismissing without prejudice 
a number of applications which involved direct conflicts 
■with Commission Rules. The orders however, provide pro- 
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cedures for reinstatement of the dismissed applications at 
the conclusion of general legislative proceedings now pend¬ 
ing before the Commission- In the event the Commission’s 
rules are subsequently modified, suitable notice will be 
afforded all interested persons and a period will be pro¬ 
vided in which to file competing applications. In the in¬ 
terest of orderly administration it is desired to emphasize 
that pending applications inconsistent with the Commis¬ 
sion’s Rules do not afford parties any equities or priorities 
on the frequency. 

The applications thus dismissed are divided into four 
categories: (1) Those involving conflict with Section 
3.25(a) in that they request duplicate nighttime operation 
on channels reserved for the exclusive nighttime use of one 
station only; (2) Applications involving conflict with Sec¬ 
tion 3.25(d) since nighttime operation is requested on a 
channel available for daytime operation only, in the United 
States; (3) Applications involving conflict with Section 3.22 
which propose operation with a power in excess of 50 kw. 
the maximum permitted by Commission Rules; and (4) 
Applications requesting the use of frequencies for standard 
broadcast stations which are not presently included in the 
frequencies allocated for that service. 

All interested parties affected by these orders have been 
or will be afforded opportunity to resent evidence for con¬ 
sideration in connection with the Clear Channel and Gen¬ 
eral Allocation Hearings. However, parties will not be 
permitted to offer evidence in those hearings on the merits 
of particular applications. 

With respect to applications proposing operation in 
accordance with present rules on the frequencies listed 
under Section 3.25(a) (i. e., those requesting limited time 
or daytime only assignments), the Commission has been 
concerned with the possibility that a grant of a large num¬ 
ber of such applications would further complicate the 
problems that are involved in the Clear Channel Hearing. 
Further study of this matter has resulted in the conclusion 
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that in many instances placing additional daytime only sta¬ 
tions on the U. S. 1-A channels may not unduly complicate 
the problems, and accordingly all such applications will be 
considered individually on their merits. When no conflict 
with a resolution of the general problems that are at issue 
in the Clear Channel hearing can be foreseen, additional 
daytime assignments on U. S. 1-A channels may be made 
before conclusion of the hearing. It is, however, possible 
to foresee that severe complications may arise by author¬ 
izing the operation of additional limited time stations, and 
such applications will be given careful consideration with 
a view to determining the possible complications, and in 
the event they can be foreseen, the applications may be con¬ 
ditionally granted for daytime operation only. 

Public Notice 95034. 

171 Federal Communications Commission 

Washington 25, D. C. 

June 21, 1946. 

The Federal Communications Commission in its Public 
Xotcie, dated February 5, 1946, stated that with respect 
to applications proposing operation daytime only or 
limited time on the frequencies listed under Section 3.25 
(a) of its Rules, the Commission has been concerned with 
the possibility that a grant of a large number of such 
applications would further complicate the problems that 
are involved in the Clear Channel Hearing, but that when 
no conflict with the resolution of the general problems that 
are in issue in the Clear Channel Hearing can be foreseen, 
additional daytime assignments on United Sates 1-A clear 
channels may be made before conclusion of that hearing. 

Further consideration of the problems involved in 
making Class II station assignments on 1-A frequencies has 
resulted in a decision to adopt the following procedure: (1) 
The Commission will withhold action on all applications 
involving use of 1-A frequencies, daytime or limited time, 
where the proposed station is more than 750 miles from 
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the dominant 1-A station using a non-directional antenna 
on the frequency requested or is outside the 0.5 mv/m 50% 
skywave contour of the dominant class 1-A station using a 
directional antenna on the frequency requested. (2) The 
Commission will consider on their individual merits appli¬ 
cations involving use of 1-A channels, daytime or limited 
time, where the proposed station is 750 miles or less from 
the dominant 1-A station using a non-directional antenna 
on the frequency or is within the 0.5 mv/m 50% skywave 
contour of the dominant class 1-A station using a direc¬ 
tional antenna on the frequency requested. Applications 
in this category will not at this time be granted limited 
time, but will be considered and may be conditionally 
granted for daytime operation only. 

Applications filed with the Commission which come 
within the first category above will be placed in the Com¬ 
mission’s pending file and held without further action until 
conclusion of the proceedings in the Clear Channel Hear¬ 
ing, (Docket No. 6741). After the conclusion of the Clear 
Channel Hearing, suitable notice will be afforded all inter¬ 
ested persons and a period will be provided in which to 
file competing applications. 

Applications in direct conflict with Section 3.25 or 3.22 
of the Commission’s Rules with respect to time of oper¬ 
ation, power limitation or frequences will, as set forth in 
the Commission’s Public Notice of February 5, 1946, be 
dismissed without prejudice. 

172 Southwest Iowa Broadcasting Co., Creston, Iowa, 
750 kc, 1 KW, D. (B4-P-4683). 

Arthur H. Groghan, Santa Monica, Cal., 750 kc, 1 KW, 
L-WSB, (B5-P-4236). 

Donnelly C. Reeves, Hanford, Cal., 870 kc, 250 w. D. 
(B5-P-4423). 

Radio Broadcasting Associates, Houston, Texas, 1180 kc, 
250 w. D. (B3-P-4563). 

Scenic City Broadcasting Co., Middleton, R. I., 1200 kc, 
250 w. L-WOAI (Bl-P- ). 
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C. Mervin Dobyns, San Bernardino, Cal., 1180 kc, 1 KW. 
D. (B5-P-4689). 

Southern Calif. Boradcasting Co., Monterey Park, Cal., 
830 kc, 5 KW, D. (B5-P-3710; Dock. 6737). 

Bay Cities Radio Corp., Santa Monica, Cal., 890 kc, 1 
KW. D. (B5-P-4481). 

Niagara Falls Gazette Publishing Co., Niagara Falls, N. 
Y., 1200 kc, 1 KW, L-WOAI (Bl-P-3879). 

Times Star Publishing Co., Alameda, Cal., 1210 kc, 1 
KW, D. (B5-P-4418). 

• •••••##** 

3 File No. B2-S-331 

Official No. 331 
Call letters WJR 

United States of America 

FEDERAL COMMUNICATIONS COMMISSION 

Radio Broadcasting Station License. 

Modified in accordance with Order 107-A adopted July 10, 

1945. 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore hereafter made by this Commission, and further 
subject to conditions set forth in this license, the Licensee 
W’JR, The Goodwill Station, Inc. is hereby authorized to 
use and operate the radio transmitting apparatus herein¬ 
after described for the purpose of broadcasting for the 
term beginning October 1, 1945, and ending November 1, 
1946. (3 a. m., Eastern Standard Time) 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 760 kc. 

2. With power of 50 kilowatts. 

Antenna current 23.06 amperes for 50 kilowatts. 
Antenna resistance 94 ohms. 

3. During the following period or periods of time: 
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Unlimited time. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any 
such hearing which has been designated but not held, prior 
to the commencement of this license period. 

4. Under the call letters WJR 

5. With the main studio of the station located at: 

2800 Fisher Building, West Grand and Second Boulevards, 
Detroit, Michigan. 

The apparatus hereinabove authorized to be used and 
operated is located at: 

Wyandotte, S.W. Corner Sibley and Grange Road, approx¬ 
imately 16 miles south of Detroit, Michigan. Lat. 42° lO' 
07" North, Long. 83° 13' 00" West, and is described as 
follows: Western Electric, Type 306-B, Broadcasting 
Transmitter, Serial No. 101. Direct Crystal Control, Last 
radio stage: six 8.5 kilowatt vacuum tubes for low level 
modulation (Federal 342-A). Maximum rated carrier 
power output 50 kilowatts. Antenna: Single uniform cross- 
section tower; height of vertical lead, 700 / ; overall height 
above ground, 710'. Ground system consists of 120 radials 
600 7 long, buried 8". Tower painted and lighted in accord¬ 
ance with the attached specifications. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 
the auxiliary radio transmitting apparatus located at: 
Wyandotte, S. W. Corner Sibley and Grange Road, approx¬ 
imately 16 miles South of Detroit, Michigan, with power 
of: 10 kilowatts. Antenna current—10.31 amperes for 10 
kilowatts; antenna resistance—94 ohms and described as 






follows: Western Electric, Type 105-C-Modified, Broad¬ 
casting Transmitter. Direct Crystal Control. Last radio 
stage: four 2*4 kilowatt vacuum tubes for low level modu¬ 
lation (Federal Telegraph 320-B). Maximum rated car¬ 
rier power output 10 kilowatts. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far 
as they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequency 
designated in the license beyond the terms hereof, nor in 
any other manner than authorized herein. Neither the 
license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Communica¬ 
tions Act of 1934. This license is subject to the right of 
use or control by the Government of the United States con¬ 
ferred by section 606 of the Communications Act of 1934. 

Dated this 17th day of September, 1945. This license 
supersedes license dated September 17, 1945, effective 
10-1-45. 

Bv direction of the Federal Communications Commission, 

w 7 


(Seal) 


Secretary. 
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5 Date filed 5-28-46 

File No. B3-P-4891 
Call Letters New 

United States of America 

FEDERAL COMMUNICATIONS COMMISSION 

Application for New Standard Broadcast Station 
Construction Permit. 

(Submit application and all exhibits, in triplicate, to Fed¬ 
eral Communications Commission, Washington, D. C. 
Swear to at least two copies. If space provided is insuffi¬ 
cient attach inserts). 

Before executing application see Communications Act of 
1934, as amended, Part 1, (Rules of Practice and Pro¬ 
cedure), Part 2 (General Rules and Regulations), and Part 
3 (Standard Broadcast Rules) of the Commission’s Rules 
and Regulations and the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. All 
technical terms, such as “normally protected contours” 
and objectionable interference,” are for convenient refer¬ 
ence only and are to be construed as having the same mean¬ 
ing as when used in the Rules and Regulations and the 
Standards. The use of the terms “normally protected con¬ 
tours” and “objectionable interference” shall not be taken 
as implying any right to protection of such contours or 
from such interference. 

To the Federal Communications Commission 

1. Name of applicant: Tarboro Broadcasting Company, 
Inc. 

2. Post-office address: State North Carolina City Tarboro 
Street and number c/o Hanner Motor Company 

3. Notices and communications with respect to this appli¬ 
cation are to be addressed to the following-named person 
at the address indicated: 

John C. Hanner, c/o Hanner Motor Company, Tarboro, 
N. C. 
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Frank U. Fletcher, Attorney, 737 Woodward Building, 
Washington 5, D. C. 

*•»•#•#••* 

130 Federal Communication Commission Sep 10 1946 
office of Secretary 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B-3-P-4891 

In re Application of Tarboro Broadcasting Co. 
Tarboro, North Carolina 
For Construction Permit 

Petition for Reconsideration and Hearing. 

WJR, The Goodwill Station, Inc., by its attorneys, hereby 
petitions the Commission to reconsider its action of Au¬ 
gust 22, 1946 whereby it granted without a hearing the 
above-entitled application and to designate such applica¬ 
tion for hearing making WJR a party thereto; or, in the 
alternative, to hold in abeyance any grant of such applica¬ 
tion pending a decision in the Clear Channel case, Docket 
6741. 

In support of its request, petitioner states: 

1. Petitioner is the owner, operator and licensee of Sta¬ 
tion WJR, which operates on 760 kc, a Clear Channel, Class 
la frequency, with 50 kilowatts power, unlimited time. 

2. Tarboro Broadcasting Company, by the Commission’s 
action, has been granted a permit to construct a new stand¬ 
ard broadcast station at Tarboro, North Carolina, for op¬ 
eration on 760 kc with power of 1 kilowatt, daytime only. 
As a result of such operation, the present interference-free 
service area of WJR will be subjected to objectionable in¬ 
terference. Details of such objectionable interference are 
set forth in an affidavit by George F. Leydorf, a qualified 
radio engineer, which is attached hereto as Exhibit A. 
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3. As shown by Exhibit A, interference will result to the 
WJR daytime signal in all counties in upper Michigan and 
twelve (12) counties in lower Michigan. This area falls 
within the so-called “Cutover” region studied by the Com¬ 
mission in its “FCC Radio Survey, July 1945”, which sur¬ 
vey has been made a part of the record in the Clear Channel 
case. Particular reference is made to Vol. Ill, Part 1— 
Table 1-17 of that Survey (Exhibit 64) which shows that 

WJR is the most listened to station, both day and 
131 night, in the “Cutover” region. The substantial 

number of listeners now depending upon WJR ser¬ 
vice in this area will be deprived of such service through 
the operation of the proposed Tarboro station. 

4. Moreover, the Commission’s action complicates the is¬ 
sues in the Clear Channel case, Docket 6741. The grant of 
the Tarboro application is not conditioned in any way upon 
whatever decision the Commission may make in the Clear 
Channel case. Thus, the grant may make it difficult, if not 
impossible, for the Commission to decide properly the issue 
of whether or not WJR, a dominant station operating on a 
clear channel, should be granted increased power (issues 
Nos. 3 and 4); whether or not the present service area of 
WJR should be diminished or increased (issue No. 5); and 
related issues. Any other conclusion of the effect of the 
Commission’s action would have to be predicated upon the 
assumption that the Commission in the Tarboro case has 
already made a final determination of certain issues in the 
Clear Channel case. Such a determination of any one of 
the Clear Channel issues in an individual case as here, prior 
to proper and thorough consideration of the evidence and 
entire record in the Clear Channel case and prior to the 
issuance of proposed findings and conclusions by the Com¬ 
mission on all issues involved, would be improper. 

Wherefore, the petitioner requests the Commission to 
reconsider its action of August 22,1946 and to designate the 
Tarboro Broadcasting Company application for hearing or, 
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in the alternative, to hold in abeyance its grant of such ap¬ 
plication until after a decision in the Clear Channel case. 

Respectfully submitted, 

Louis G. Caldwell 
Reed T. Rollo 
Kelley E. Griffith 
914 National Press Building 
Washington 4, D. C. 

Its Attorneys. 

**••*•***• 
133 Affidavit. 

George F. Leydorf, having been duly sworn on oath, de¬ 
poses and says as follows: 

The effect of daytime operation of a 1 KW Station on 
760 KC/S located at Tarboro, North Carolina on the ser¬ 
vice now being rendered by WJR, Detroit, has been studied. 
In this study the measured field intensity of WJR was used 
and the field intensity of the Tarboro, North Carolina Sta¬ 
tion was obtained from the 10%, 10 AM to 2 PM curve 
from F.C.C. exhibit 7, Docket No. 5072-A. The inverse field 
ot the Tarboro Station was assumed to be 175 MV/M at 
one mile. Interference \yas assumed to take place when 
the field intensity of this Tarboro Station exceeded 10% of 
the time was 5% or more of the average measured field in¬ 
tensity of WJR, which is in accord with present F.C.C. 
standards. 

These calculations show that the service of WJR will be 
interfered with between the hours of 10 AM and 2 PM 
northwest and north of a line passing through the northern 
part of Lower Michigan. This line is located approximately 
as follows: 

Starting near Luddington, Mason County, Michigan the 
line runs northeast, passing three miles southeast of Man¬ 
istee, Manistee County, thence about three miles southeast 
of Traverse City, Grand Traverse County, thence about 
two miles north of Gaylord, Otsego County, and, turning 
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more easterly, reaches Lake Huron about five miles south 
of Presque Isle, Presque Isle County. 

Interference will take place in all of upper Michigan and 
in counties, or approximate fractional parts of counties of 
Lower Michigan as follows: 


County 

Fraction of county affected 

Mason 

NW 1/10 

Manistee 

NW 1/4 

Benzie 

NW 9/10 

Grand Traverse 

NW 1/5 

Leelanau 

All 

Antrim 

NW 2/3 

Charlevoix 

All 

Emmet 

All 

Otsego 

North 1/3 

Cheboygan 

All 

Montmorency 

NW 1/10 

Presque Isle 

North 9/10 


In the abovementioned area the field intensity of WJR 
averages 32 microvolts per meter or less during daytime 
hours. However, over much of this region WJR provides 
the best signal available. 

This area falls within the cutover region studied in the 
F. C. C. Radio Survey, July 1945, collected and compiled 
bv the Bureau Of The Census for the F. C. C. and which 
is in evidence on Docket No. 6741 as Exhibit 74. The sur¬ 
vey shows that in the cutover region WJR is the most lis¬ 
tened to station, both day and night (see Description of 
F. C. C. Radio Survey; and F. C. C. Radio Survey, July 
1945, Vol. IXI, Part 1, Tables 15-8, 16-8 and 17-8). * 
134 The calculations also show that interference will be 
found in the states of Indiana, Ohio, Pennsylvania 
and New York. However, in the bulk of the area affected, 
a better signal is provided by other stations. 

During the hours between sunrise and 10 AM; and be- 
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tween 2 PM and sunset the skywave of the Tarboro Station 
will be stronger than the values used for the 10 AM-2PM 
calculations. There will be some sky wave present in the 
WJR signal as well, but it will not be strong enough to in¬ 
crease the median value of the WJR field intensity pro¬ 
portionately. Therefore, during these hours, interference 
will exist closer to WJR than the boundary line described 
above. 

The useability of the WJR signal in Northern Michigan is 
verified by the atmospheric noise data in evidence on Doc¬ 
ket 6741, (Exhibit 264 fig 12-3 and Exhibit 109 fig 2-1). Ac¬ 
cording to these data 40 microvolts per meter will give at¬ 
mospheric noise free reception for 50% of the year, and 
therefore 30 microvolts per meter will give atmospheric 
free reception for 35% of the year. Since atmospheric 
noise is largely concentrated in the six summer months of 
the year the service of WJR during the six winter months 
will be noise free for a large percentage of the time. 

On the other hand, daytime transmission data now being 
compiled indicated that the daytime skywave field intensity 
during the six winter months is substantially stronger than 
during the summer months. 

The interference which would be caused by the proposed 
Tarboro Station would therefore be concentrated in the 
winter months during which the WJR service in Northern 
Michigan and similar remote areas is now most acceptable. 
The concentration of interference within the winter months 
not only substantially increases the number of hours lost 
at the 32 microvolt per meter contour, but also results in 
the loss of 10% of the hours at much higher contours during 
the winter season. 

George F. Leydorf 
George F. Leydorf 
Chief Engineer 

WJR, The Goodwill Station, Inc. 
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Sworn to and subscribed before me this 5th day of Sep¬ 
tember 1946. 

Muriel P. Hall 
(Seal) Notary Public. 

My Commission expires March 28, 1949. 

********* * 

136 Federal Communications Commission Sep 23 
1946 Office of Secretary 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. MP-2115 

(Filed August 27, 1946) 

In the matter of Coastal Plains Broadcasting Co., Inc. 
vice Takboko Broadcasting Company, Inc., Tarboro, 
North Carolina, For Modification of CP. 

Amendment to Application. 

Comes now Tarboro Broadcasting Company, Inc., appli¬ 
cant in the above entitled cause, and respectfully amends 
its application for modification of CP so as to change the 
name of the applicant corporation from Tarboro Broadcast¬ 
ing Company, Inc., to Coastal Plains Broadcasting Com¬ 
pany, Inc. The change of this name was accomplished 
through an amendment to the charter of the applicant cor¬ 
poration, three copies of which are attached hereto. 

Dated this 19 day of September, 1946. 

Coastal Plains Broadcasting Co., Inc. 
(Name of applicant) 

By John C. Hanner 
John C. Hanner 

Secretary-Treasurer 
(Authorized officer or attorney) 
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Subscribed and sworn to before me this 19 day of Sep¬ 
tember, 1946. 

W. E. Pierce 

(Seal) Notary Public 

My commission expires May 29, 1948. 

###*####*• • 

147 Federal Communications Commission Oct 18 
1946 Office of Secretary 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B3-P-4891 

In the Matter of Tarboro Broaocastixc. Co., Tarboro, North 
Carolina, For Construction Permit. 

Opposition to Petition for Reconsideration and Hearing. 

Tarboro Broadcasting Company by its Attorney hereby 
tiles its opposition to the Petition of WJR for reconsidera¬ 
tion and hearing on its application, and respectfully re¬ 
quests the Commission to accept this opposition even 
though filed late (i.e., more than ten days after the petition 
was filed). 

1. The Petitioner has not alleged that the proposed op¬ 
eration of Tarboro Broadcatsing Company would cause 
any interference within the normally protected service area 
of station WJR. 

2. The allegation of interference to a presently 4 ‘inter¬ 
ference free service area of WJR” is not supported by 
proof of the existence of such service. In fact, it is entirely 
likely that the signal intensity alleged to be interferred with 
by the proposed operation of Tarboro is already subject to 
a natural atmospheric noise level limitation of greater in¬ 
tensity (see affidavit of George C. Davis attached hereto as 
Exhibit A). 
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3. Petitioner in its allegation that WJR provides the 
best signal available over much of the area within which 
interference is alleged overlooks the assignment of two new 
standard broadcast stations to Alpena, Michigan; one new 
station to Petoskey, Michigan; one new station to Cadillac, 
Michigan; and the operation of WTCM at Traverse City, 
Michigan. All of these stations are rendering service to a 
large portion of the area in which interference free service 
is alleged by petitioner. 

148 4. Petitioner has not alleged nor has it proven any 

interference within its normally protected contours. 
That such interference would not take place is clearly estab¬ 
lished by the affidavit of George C. Davis attached as Ex¬ 
hibit A. 

Wherefore, the premises considered, it is respectfully 
requested that the Petition of WJR for reconsideration and 
hearing he denied and that the Tarboro Broadcasting Com¬ 
pany be permitted to proceed with the construction of the 
station authorized by the Commission on August 22, 1946. 

Respectfully submitted, 

Tarboro Broadcasting Company 

By Frank U. Fletcher 
Frank U. Fletcher 
Its Attorney 

Dated: 

October 18,1946 

• *•***#**• 


149 Exhibit A 

Affidavit of George C. Davis 

Pursuant to employment by the Tarboro Broadcasting 
Company, permittee of a new broadcast station at Tarboro, 
North Carolina, for operation with 1 KW on 760 KC, day¬ 
time only, examination was made of a petition and affidavit 
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filed by WJR in connection with this application, File No. 
B3-P-4S91. 

It is my opinion that the engineering considerations set 
forth in the affidavit attached to the petition do not give 
proper weight to certain very pertinent facts. Among these 
are the following: 

1. The affidavit states that “over much of this region 
WJR provides the best signal available.” This statement 
completely neglects the assignment of two new stations to 
Alpena, Michigan, of one new station to Petoskey, Michi¬ 
gan, one new station to Cadillac, Michigan, and the opera¬ 
tion of WTCM, Traverse City, Michigan. 

2. The affiant seeks to protect a signal on the order of 
32 microvolts per meter or less from interference from 
other stations on the same frequency. The FCC Standards 
of Good Engineering Practice, Section 1, Table 4, indicates 
that Class 1A stations are protected from interference on 
the same frequency to the 100 microvolt per meter contour 

daytime. The permissible interference signal on the 
150 same channel for 100% of the daytime hours at the 
0.1 mv/m contour of the Class 1A station may be as 
high as 5 microvolts per meter. (See Table 4, Section I, 
FCC Standards and foot note 3 to Table 4) The petitioner 
is objecting to a signal which is not present 100% of the 
time and which is much less than the permissible 5 micro¬ 
volts per meter signal. 

3. The signal required to produce interference to a 32 
microvolt per meter signal on the same frequency would he 
1.6 microvolts per meter (0.0016 mv/m). This signal is 
probably no greater limitation than occurs from natural at¬ 
mospheric noise limitations to the signal of WJR. Figure 
14-3, which is a map of the United States, and Figure 4-1, 
released in connection with the Clear Channel Committee 
noise studies, indicate that during daytime hours a signal 
level of approximately 0.3 mv/m would be required in the 
northern Michigan area on 760 KC for reception to be free 
from atmospheric noise for 90% of the year. Similarly 
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Figure 12-3 of the proposed Standards of Good Engineer¬ 
ing Practice indicates a signal level of from 30 to 40 micro¬ 
volts will be required on 1000 KC for atmospheric-noise- 
free reception during daytime hours for 50% of the year. 
Applying the ratios of Figure 4-1, signal levels of from 38 
to 51 microvolts would be required for atmospheric-noise- 
free reception on 760 KC for 50% of the year. 

151 Therefore, it is my opinion that the operation of 
the station authorized to the Tarboro Broadcasting 
Company will not produce objectionable interference to 
the service of WJR within its normally protected contour. 

The affiant states that he is consulting engineer for the 
Tarboro Broadcasting Company, Tarboro, North Carolina, 
and that his qualifications are a matter of record in the 
Federal Communications Commission. 

George C. Davis 
George C. Davis 

Subscribed and sworn to before me this 16th day of Oc¬ 
tober, 1946. 

Myrtle A. Huffer 
Notary Public 

My Commission Expires April 30th, 1949. 

**•**##**• 
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152 F. C. C. Form No. 351 

(Revised August 25, 1936) 

File No. B3-MP-2115 B3-P-4891 

("all letters WCPS 

United States of America 
Federal Communications Commission 


Regular Broadcast Station Construction Permit and 

Modification. 


Subject to the provisions of the Communications Act 
of 1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made thereunder, and further sub¬ 
ject to the conditions set forth in this permit, authority is 
hereby granted to Coastal Plains Broadcasting Co. Inc., to 
construct a radio transmitting station located and described 
as follows: 

1. Location of transmitter: State North Carolina 
County Edgecombe, City or town 2.7 miles N\V of Tarboro 
Street and number On U. S. Highway #64 N. Latitude: 
Degrees 35, minutes 55, seconds 40 W. Longitude: De¬ 
grees 77, minutes 34, seconds 15 

2. Location of main studio: State of North Carolina 
Countv Edgecombe Citv or town 2.7 miles NW of Tarboro 
Street and number On U. S. Highway #64 

3. Description of transmitting apparatus: 

Raytheon Mfg. Co., Type RA-1000, Broadcasting Trans¬ 
mitter. Direct Crystal Control. Last radio stage: two 
500-watt vacuum tubes for high level modulation (RCA 
833). Maximum rated carrier power output 1 kilowatt. 

Antenna: 275' (280' overall height) uniform cross sec¬ 
tion, guyed, series fed, vertical radiator. Ground system 
consists of at least 90 radials 325' or more long of buried 
copper wire. 
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Tower to be painted and lighted in accordance with the 
attached specifications. 

Power to be determined by the direct method (Sec. 3.51). 
The enclosed copies of FCC Form 306 should be submitted 
simultaneously with FCC Form 302. 

153 4. The frequency, operating power, and hours of 

operation will be as follows: 

(a) Frequency 760 kilocycles. 

(b) Power (1) Night- 

(2) Day 1 kilowatt 

(c) Hours of operation Daytime as follows: Oct. 6:15 
a.m. to 5:30 p.m.; Nov. 6:45 a.m. to 5:00 p.m.; Dec. 7:15 a.m. 
io 5:00 p.m.; Jan. 7:15 a.m. to 5:15 p.m.; Feb. 7:00 a.m. to 
5:45 p.m.; Mar. 6:15 a.m. to 6:15 p.m.; Apr. 5:45 a.m. to 
6:45 p.m.; May 5:00 a.m. to 7:15 p.m.; June 4:45 a.m. to 
7:30 p.m.: July 5:00 a.m. to 7:30 p.m.: Eastern Standard 
Time. 

5. Date of required commencement of construction By 
December 14,1946 

6. Date of required completion of construction June 14, 
1947 

7. (a) Upon the completion of construction in exact ac¬ 
cord with this permit, and provided the Commission and the 
Inspector of Radio are notified two days in advance, the 
permittee is authorized— 

(1) To conduct equipment tests between 1 a.m. and 6 
a.m., local standard time, for a period not to exceed 10 
days, on the frequency and with the power herein specified. 

(b) Upon the completion of equipment tests, and pro¬ 
vided an application for radio broadcasting station license 
lias been filed with the Commission, showing the transmit¬ 
ter to be in satisfactory operating condition; and provided 
further, that the Commission and Inspector of Radio are 
notified two days in advance, the permittee is authorized— 

(1) To conduct broadcast program tests for a period not 
to exceed 30 days, on the frequency, with the power, and 
during the hours of operation herein specified. 
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(c) The authority herein contained to conduct tests shall 
not be construed as a radio broadcasting station license, but 
only to make tests incident and necessary to proper con¬ 
struction of the station, and the Commission reserves the 
right to cancel or modify such authority. 

8. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow’, 
unless completion of the station is.prevented by causes not 
under permittee’s control. 

Dated this 14th day of October, 1946. 

(Seal) 

By direction of the Federal Communication Commission, 

T. J. Slow’ie 
Secretary 

158 File No. B2-R-331 

Official No. 331 
Call letters WJR 

United States of America 
Federal Communications Commission 


Radio Broadcasting Station License. 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore hereafter made by this Commission, and further 
subject to conditions set forth in this license, the Licensee 
WJR, The Goodwill Station, Inc. is hereby authorized to 
use and operate the radio transmitting apparatus herein¬ 
after described for the purpose of broadcasting for the term 
beginning November 1, 1946, and ending November 1,1949. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms 
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1. Oil a frequency of 760 kc. 

2. With power of 50 kilowatts, with an additional xxx 
watts from local sunrise to local sunset only. Antenna cur¬ 
rent 23.06 amperes for 50 kilowatts; xxx amperes for xxx 
watts. Antenna resistance 94 ohms. 

3. During the following period or periods of time: 

Unlimited time. 

4. Under the call letters WJR 

5. With the main studio of the station located at: 2800 
Fisher Building, West Grand and Second Boulevards, De¬ 
troit, Michigan. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of the 
Commission prior to the commencement of this license pe¬ 
riod or any decision rendered as a result of any such hear¬ 
ing which has been designated but not held, prior to the 
commencement of this license period. 

The apparatus hereinabove authorized to be used and 
operated is located at: 

Wyandotte, S.W. Corner Sibley and Grange Road, ap¬ 
proximately 16 miles south of Detroit, Michigan, Lat. 42° 
10' 07" North, Long. 83° 13' 00" West, and is described as 
follows: Western Electric, Type 306-B, Broadcasting 
Transmitter. Serial N. 101. Direct Crystal Control. Last 
radio stage: six 8.5 kilowatt vacuum tubes for low level 
modulation (Federal 342-A). Maximum rated carrier 
power output 50 kilowatts. Antenna: Single uniform 
cross-section tower; height of vertical lead, 700'; overall 
height above ground, 710'. Ground system consists of 120 
radials 600' long, buried 8". Tower painted and lighted in 
accordance with the attached specifications. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate (but only in ac- 
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cordance with the terms and conditions of this license) the 
auxiliary radio transmitting apparatus located at: 

Wyandotte, !S W. Corner Sibley and Grange Road, ap¬ 
proximately 16 miles south of Detroit, Michigan, 
with power of: 10 kilowatts. Antenna current—10.31 am¬ 
peres for 10 kilowatts; antenna resistance—94 ohms, and 
described as follows: 

Western Electric, Type 105-C-Modified, Broadcasting 
Transmitter. Direct Crystal Control. Last radio stage: 
four 2 l /> kilowatt vacuum tubes for low level modulation 
(Federal Telegraph 320-B). Maximum rated carrier power 
output 10 kilowatts. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the frequency 
designated in the license beyond the term lireof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Communications Act of 
1934. This license is subject to the right of use or control 
by the Government of the United States conferred by sec¬ 
tion 606 of the Communications Act of 1934. 

Dated this 31st day of October, 1946 

By direction of the Federal Communications Commission , 
(Seal) 

T. J. Slowik 
Secretary. 

U. S. Government Printing Office 16—3976 
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160 Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. B3-P-4891 

In re Application of Takboro Broadcasting Company, Inc., 
Tarboro, North Carolina, For Construction Permit. 

Decision and Order on Petition for Reconsideration. 
Bv The Commission: 

The Commission has before it a petition for reconsid¬ 
eration filed September 10, 1946, by WJR, The Goodwill 
Station, Inc., licensee of Radio Station WJR, which is a 
Class I-A station operating on 760 kc, with 50 kw power, 
unlimited time, at Detroit, Michigan, directed against the 
Commission’s action of August 22, 1946, granting without 
hearing the application of Tarboro Broadcasting Company, 
Inc., for a construction permit to erect a new standard 
broadcast station to operate on 760 kc, with 1 kw power, 
daytime only (Class II), at Tarboro, North Carolina (File 
No. B3-P-4891). On October 18, 1946, Tarboro Broadcast¬ 
ing Company, Inc., filed an opposition to the petition. 

The petition requests the Commission to reconsider its 
action and designate for hearing the application of Tar¬ 
boro Broadcasting Company, Inc., making the petitioner a 
party to the hearing, or, in the alternative, “to hold in 
abeyance any grant of such application pending a decision 
in the Clear Channel case. Docket No. 6741”. In support 
of these requests, the petitioner contends that the proposed 
operation of the Tarboro Broadcasting Company, Inc. sta¬ 
tion will cause objectionable interference to the present in¬ 
terference-free service area of Station WJR in all of upper 
Michigan and in twelve counties in low^er Michigan; that 
the “FCC Radio Survey, July, 1945”, Volume III, Part 1— 
Tables 1—17, shows that Station WJR is the most listened 
to station, both day and night, in the “Cutover” region in 
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which the interference area is located, and that, therefore, 
a substantial number of listeners in this area now depend¬ 
ing upon Station WJR’s service will be deprived of such 
service through the operation of the proposed Tarboro sta¬ 
tion; that the grant of the Tarboro application may make 
it difficult or impossible to determine in the Clear Channel 
hearing whether the present power and service area of Sta¬ 
tion WJR should be increased. The opposition to the peti¬ 
tion states that the petitioner does not allege interference 
within the normally protected service area of Station WJR; 
that the allegation of interference is not supported by proof 
of the existence of such service; and that other stations now 
and in the future will serve the interference area described 
by the petitioner. 

Station WJR is a Class I-A station. Under the 
161 Commission’s Rules and Standards, Class I-A sta¬ 
tions are normally protected daytime to the 100 
microvolt-per-meter contour. The area sought by petitioner 
to be protected is, according to the engineering affidavit 
accompanying the petition, served by Station WJR during 
the daytime with a signal intensity of 32 microvolts-per- 
meter or less, and is therefore outside the normally pro¬ 
tected contour. 1 

Interpreting the alternative prayer of the petition, “to 
hold in abeyance any grant of such application pending a 
decision in the Clear Channel case, Docket No. 6741”, to 
be a request to have the Commission set aside the grant 
made on August 22, 1946, to Tarboro Broadcasting Com¬ 
pany, Inc., and to place the application in the pending files, 

1 No question is here raiseil :is to the applicability of the following pro¬ 
vision of the Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations (Pago 4): 

“When it is shown that primary service is rendered * “ * beyond the 
normally protected contour, and when primary service to approximately 00 
percent of the population * * * of the area between the normally pro¬ 
tected contour and the contour to which such station actually serves, is 
not supplied by any other station or stations carrying the same general 
program service, the contour to which protection may be afforded in such 
cases will be determined from the individual merits of the case under 
consideration. ’ ’ 
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we are impelled to deny it. Tlie Tarboro application com¬ 
plied with the requirements of the Communications Act of 
1934, as amended, and with the Rules and Regulations and 
Standards established by the Commission. The application 
complied, more particularly, with Section 3.25 (a) of the 
Rules and with the policy announced in the Public Notice of 
June 21, 1946 (Mimeo. No. 95034), governing allocation 
of Class II stations to Class I-A frequencies. We conclude 
that it would not serve the public interest to set aside the 
grant and withhold action on this application, which com¬ 
plies in every respect with the Rules and policy of the Com¬ 
mission, and which proposes a new service to 274,307 per¬ 
sons in an area of 4,540 square miles, because of the possi¬ 
bility that the grant might affect the future assignment of 
facilities of Station WJR upon the termination of the Clear 
Channel hearing. 

Reconsidering the application of Tarboro Broadcasting 
Company, Inc., in the light of the petition for reconsidera¬ 
tion and hearing, and the opposition thereto, we find no 
reason to set aside or modify our action of August 22, 1946, 
granting the application. 

Accordingly, It is Ordered, This 17th day of December, 
1946, that the petition for reconsideration filed by WJR, 
The Goodwill Station, Inc. (WJR), Detroit, Michigan, Be, 
and It is Hereby, Denied. 

Federal Communications Commission. 

********** 

173 Federal Communications Commission 

Washington 25, D. C. 

Docket No. 6741 

In the Matter of Clear Channel Broadcasting In the 
Standard Broadcast Band 

Petition for Reconsideration 

The Clear Channel Group, by its attorney, hereby peti¬ 
tions the Commission as follows: 
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1. To reconsider its action of June 21, 1946 whereby it 
adopted a policy of considering on “their individual 
merits ” applications involving use of 1-A channels, day¬ 
time or limited time, where the proposed station is 750 
miles or less from the dominant 1-A station using a non- 
directional antenna on the frequency requested or is within 
the 500 microvolt per meter 50% skywave contour of the 
dominant class 1-A station using a directional antenna and 
of granting such applications conditionally for daytime op¬ 
eration only; and to hold in abeyance action on all such ap¬ 
plications pending final decision of the issues herein; or in 
the alternative, to designate such applications for hearing. 

In Support Whereof petitioner states: 

2. Since the announcement of the June 21st policy, the 
Commission has granted eleven new applications for use 
of 1-A channels, daytime only, as follows: 

(B3-P-4863) Bay Broadcasting Company, (loose Creek, 
Texas; for 650 kc, 250 watts, daytime only; granted August. 
29, 1946. 

(B2-P-4966) Southern Virginia Broadcasting Corp., 
Crewe, Virginia; for 650 kc, 1 kw, daytime only, granted 
September 19. 1946. 

(B2-P-3670) Altoona Broadcasting Co., Altoona, Pa.: for 
650 kc, 250 watts, daytime only, granted September 30,1946. 

(B3-P-46P9) Greenville Broadcasting Co., Greenville, 
South Carolina; for 660 kc, 5 kw, daytime only, granted 
August 7, 1946. 

(B3-P-4891) Tarboro Broadcasting Co., Tarboro, North 
Carolina; for 760 kc, 1 kw, daytime only; granted August 
22,1946. 

(B3-P-4426) Stillwater Publishing Co., Stillwater, Okla.; 
for 840 kc, 250 watts, daytime only; granted August 1, 
1946. 

174 (B3-P-3745, Docket 6880) Pursley Broadcasting- 

Service, Mobile, Alabama; for 840 kc, 1 kw, daytime 
only; granted June 21, 1946. 
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(B3-P-4886) Variety Broadcasting Co., Dallas, Texas; 
1040 kc, 1 kw, daytime only; granted August 7, 1946. 

(Bl-P-4928) Broadcasting Management, Inc., Bethesda, 
Md.; for 1120 kc, 250 watts, daytime only; granted Septem¬ 
ber 12,1946. 

(B3-P-4882) The Voice of Thomaston, Thomaston, Ga.; 
for 1120 kc, 250 watts, daytime only; granted October 3, 
1946. 

(B2-P-4894) Lake Huron Broadcasting Co., Saginaw, 
Michigan; for 1210 kc, 1 kw, daytime only; granted August 
22, 1946. 

3. In addition, the Commission has granted fourteen new 
applications for use of 1-B channels as follows: 

(B3-P-4963) Coosa Valley Radio Co., Rome, Ga.; 710 kc, 
1 kw, daytime only; granted September 19, 1946. 

(B3-P-4167, Docket 7161) The Times Picayune Publish¬ 
ing Co., New Orleans, La.; 940 kc, 1 kw, daytime; granted 
September 12, 1946. 

(B3-P-4642) Goggan Radio Sales, Henderson, Texas; 
1000 kc, 250 watts, daytime only; granted August 9, 1946. 

(B4-P-4654) Belleville Broadcasting Co., Belleville, Ill.; 
1060 kc, 250 watts, daytime only; granted August 2, 1946. 

(B2-P-4023) Palladium Publishing Co., Benton Harbor, 
Mich.; 1060 kc, 1 kw, daytime only; granted July 11,1946. 

(B3-P-4884) Alice Broadcasting Co., Alice, Texas; 1070 
kc, 1 kw, daytime only; granted August 1,1946. 

(B3-P-4199, Docket 7533) The High Point Enterprise, 
Inc., High Point, N. C.; 1070 kc, 1 kw, daytime only; granted 
September 5,1946. 

( B3-P-4514, Docket 7451) W. Walter Tison, Tampa, Flor¬ 
ida ; 1110 kc, 1 kw, daytime only; granted July 18,1946. 

(B5-P-4785) Radio Diruba Co., Diruba, Calif.; 1130 kc, 
250 watts, day; granted July 18, 1946. 

175 (B5-P-4669) Silver Gate Broadcasting Co., San 

Diego, Calif., 1130 kc, 250 watts, day; granted July 
11, 1946. 
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(B3-P-4952) Alfred Achilles Corcanges, Mineral Wells, 
Texas; 1140 kc, 250 watts, day; granted September 12,1946. 

(B2-P-4852) The Adrian Broadcasting Co., Adrian, 
Mich.; 1500 kc, 250 watts, day; granted August 7,1946. 

(B3-P-4977) Rome Broadcasting Co., Rome, Ga., 1190 kc, 
1 kw, daytime only; granted September 19,1946. 

(B4-P-4833) W-A-U-K Broadcasting Co., Waukeska, 
Wise.; 1510 kc, 250 watts, day; granted July 25, 1946. 

(Bl-P-3277) Eastern Broadcasting Co., Inc., Oyster Bay, 
Long Island, New York; 1520 kc, 250 watts, daytime only; 
granted September 19, 1946. 

4. Furthermore, since the announcement of the policy, 
the Commission has granted numerous applications for 
use of channels adjacent to 1-A and 1-B frequencies. 

5. There are now pending before the Commission a large 
number of applications requesting facilities on or adjacent 
to 1-A and 1-B channels, similar to those which the Com¬ 
mission has already granted. 

6. Among the issues to be determined in the proceedings 
herein is whether or not higher power should be author¬ 
ized on clear channels. The Commission’s policy announce¬ 
ment of June 21, 1946, referred to above, was not accom¬ 
panied by any statement of the reasons for the adoption of 
such policy, or for making a distinction between daytime 
stations located less, and daytime stations located more, 
than 750 miles from the dominant station. Nor was there 
any explanation as to what “individual merits” would war¬ 
rant daytime duplication on 1-A channels. Moreover, no 
policy was announced respecting assignments on 1-B chan¬ 
nels or assignments on channels adjacent to 1-A and 1-B 
frequencies. 

7. There was no indication that the Commission’s policy 
announcement was intended to be a decision on any of the 
issues herein. However, the specific grants referred to 
above made since June 21,1946 and the grant of others like 
them, may have the force and effect, among other things, of 
making more difficult the grant of increased power to 
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176 Clear Channel stations. Actions adversely affecting 
the proper determination of such an important broad 
issue, through the granting of specific applications prior to 
a consideration of all the evidence already presented and 
to be presented in further proceedings herein, are or may 
be ill-advised and contrary to public interest, convenience 
or necessity. 

8. The above entitled proceeding has been in process 
since February, 1945 and, during the intervening period, 
technical committees established by the Commission, headed 
by members of the Commission’s engineering staff and com¬ 
prising the leading technical experts in the country on 
broadcast allocation engineering, have undertaken compre¬ 
hensive investigations and studies, and have made reports. 
These investigations, studies and reports have involved 
great expenditures of time and money on the part both of 
the Commission and of all important groups in the industry. 
Hearings have been held from time to time since January, 
1946, but the final and more important portion of the hear¬ 
ings has not yet been held, in which it will or may be de¬ 
termined whether and to what extent, and in what manner, 
to give effect to the expert findings of the technical com¬ 
mittees. Premature granting of daytime station applica¬ 
tions such as those under discussion seems certain to make 
more difficult and perhaps even to foreclose, giving proper 
effect to said findings. 

9. Petitioner intends to show in further proceedings 
herein that greatly increased power should be permitted on 
a large number of clear channels, including some channels 
now classified as 1-B. The Commission’s actions referred 
to above run the danger of prejudicing petitioner’s case in 
this respect and of increasing the problems and obstacles 
which have to be overcome by the Commission in providing 
improved service to rural areas and the smaller cities and 
towns not now having adequate service. 

10. At the hearing on July 2,1946, in this proceeding, pe¬ 
titioner’s counsel stated orally the objections of petitioner 
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to tlie Commission’s announced policy and the Commission, 
through the Chairman, stated that the protest would be 
taken under advisement (R. 3625-3626). To date, however, 
there has been no announcement of any decision of the 
Commission on the protest, except to the extent that 
the individual grants referred to above may be in- 
177 terpreted as a decision on this matter. 

Whekefoke, petitioner requests the Commission to 
take the action set forth in paragraph 1 above. 

Respectfully submitted, 

Clear Channel Group 

By Louis G. Caldwell 
Its Attorney. 

162 Federal Communications Commission 

Washington 25, D. C. 

In the Matter of Petition of Clear Channel Group for re¬ 
consideration of the Commission’s policy with respect 
to licensing of stations on clear channels and channels 
adjacent to clear channels. 

Memorandum Opinion. 

This matter comes before the Commission on a petition 
filed by the Clear Channel Group on October 8, 1946, re¬ 
questing the Commission to reconsider its policy with re¬ 
spect to the licensing of stations to operate on clear chan¬ 
nels and on channels adjacent to clear channels.* Pursuant 
to this policy the Commission has dismissed all applica¬ 
tions requesting permission to operate fulltime on any I-A 
channel or to operate on such channels with power in ex¬ 
cess of 50 kilowatts. The Commission has also, pursuant 
to this policy, placed in the pending files all applications for 

* On November 13, 1946 the Commission announced that it had denied the 
instant petition and that an opinion setting forth the Commission’s reasons 
would be issued at a future date. 
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daytime operation on a I-A channel where the proposed 
station is more than 750 miles from the dominant station us¬ 
ing a non-directional antenna or is beyond the 0.5 millivolt 
per meter 50% skywave contour of the dominant Class I-A 
station using a directional antenna on the frequency re¬ 
quested. Application for daytime operation on I-A sta¬ 
tions within a lesser distance and all other applications are 
considered by the Commission on their merits. 

The petition points out that under the foregoing policy 
the Commission has granted numerous applications for day¬ 
time operation on I-A channels and for stations on channels 
adjacent to I-A and I-B frequencies and that there are many 
such applications still pending before the Commission. The 
petition further points out that the order in the clear chan¬ 
nel hearing (Docket No. 6741) places in issue the possibility 
of a revision of the Commission’s present rules limiting 
maximum power to 50 kilowatts. According to the petition 
the licensing of daytime stations on I-A channels or the 
licensing of stations on channels adjacent to clear channels 
may have the effect “of making more difficult the grant of 
increased power to'clear channel stations.” 

The Commission is of the opinion that a grant of the in¬ 
stant petition would not be in the public interest. If the 
petition were granted, it would mean that no action could 
be taken on any application for operation on the frequencies 
610 ke to 1590 kc since all of these frequencies are either 
I-A channels or are adjacent (within 30 kc) to I-A channels. 
The net result would be to preclude the Commission to a 
very large extent from exercising its licensing func¬ 
tions. 

163 Nor is there any valid reason for withholding ac¬ 
tion on those applications requesting authority to 
operate on clear channels in accordance with the Commis¬ 
sion’s policy. These applications are consistent with the 
Commission’s Rules and Regulations and fulfill a definite 
public need. Thus, a review of the Commission’s records 
discloses that since October 8, 1945—the date on which the 
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Commission resumed its normal licensing following the 
lifting of the wartime freeze—48 construction permits for 
new stations have been issued for daytime operation on I-A 
channels and 55 construction permits for new stations have 
been issued for operation on I-B channels, almost all of the 
latter being for daytime operation. Of these 103 construc¬ 
tion permits which have been granted, more than half (53) 
have been in cities having no other standard broadcast sta¬ 
tion. With the difficulty of finding room in the standard 
broadcast band for additional stations, it is apparent that 
cities without any service or with inadequate service must 
rely to a very large extent on daytime stations which are 
licensed to operate on clear channels. 

Moreover, a review of the applications for daytime oper¬ 
ation on clear channels shows that many of these applicants 
are also desirous of entering FM broadcasting and are 
utilizing their daytime operation in helping them finance 
their operation during the transition period until FM be¬ 
comes firmly established. In the Commission’s opinion this 
assistance to the establishment of FM broadcasting is in 
the public interest and is an additional reason for denying 
the relief requested. 

The denial of the petition of the Clear Channel Group 
will not, in the Commission’s opinion, adversely affect the 
outcome of the clear channel hearing. The Commission 
has already announced that no applications will be accepted 
for nighttime operation on a I-A channel until after the con¬ 
clusion of the clear channel hearing; hence there is no pos¬ 
sibility of any I-A channel being duplicated nighttime be¬ 
fore the clear channel hearing is concluded. 

So far as the possibilities of higher power are concerned, 
the Commission’s present policy will not operate as a bar if 
the Commission determines to amend its rules and allow 
higher power. Applications for stations on I-A channels 
more than 750 miles from the dominant stations are placed 
in the pending files in accordance with the Commission’s 
policy. Applications for stations within 750 miles of the 
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dominant I-A station must be designated for hearing if they 
involve interference to the normally protected contour of 
the I-A station. Hence, there is only a very limited area 
where daytime stations can be placed so far as I-A channels 
are concerned. 

It is of course recognized that any increase in power of 
existing I-A stations or the relocation of such stations may 
result in interference to the normally protected contour of 
such stations from the new daytime stations, where none ex¬ 
ists today. However, the same situation may arise with 
* respect to existing stations. Problems of relocation 
164 are bound to be very difficult in any event. The addi¬ 
tion of new stations may make it somewhat more 
difficult. However, when it is remembered that it will al¬ 
ways be easier to find room for daytime stations than for 
fulltime stations, it should not by any means prove to be 
insuperable to find assignments for those daytime stations 
in existence at the conclusion of the clear channel hearing, 
if a reallocation proves to be necessary. 

There remains the problem involved in possible skywave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations 
is raised substantially, it may very well be that daytime sky- 
wave interference will become a problem that should be 
dealt with in the Rules and Regulations or Standards of 
Good Engineering Practice. However, it should be pointed 
out that this will be true for existing daytime stations as 
well as for new stations; the problem therefore is not cre¬ 
ated by the licensing of the new stations. Moreover, the 
clear channel hearing includes an issue concerning possible 
revision of the rules and regulations governing the hours 
of operation of daytime stations on clear channels. Under 
this issue all relevant evidence can be introduced by peti¬ 
tioner as well as other interested persons concerning day¬ 
time skywave interference and the desirability of revising 
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Commission rules for operation of daytime stations. Any 
grants that are made to daytime stations are subject to 
whatever changes in the rules may be made as a result of 
the clear channel hearing. 

For the foregoing reasons the petition of the Clear Chan¬ 
nel Group is denied. 

Federal, Communications Commission 

T. J. Slowie 
Secretary 

Adopted: January 2, 1947. 
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Proof of Service. 

Service of the foregoing Brief for Appellant and Joint 
Appendix and receipt of a true and correct copy is hereby 
acknowledged this day of March, 1947. 

Federal Communications Commission. 

By. 


Attorney for Coastal Plains Broad¬ 
casting Company, Inc., Intervener. 
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JHntteb States! Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9464 

WJR, The Goodwill Station, Inc., appellant 

V. 

Federal Communications Commission, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

This is an appeal taken on January 7, 1947 by WJR, The 
Goodwill Station, Inc., from a decision of the Federal Com¬ 
munications Commission denying a petition filed by appel¬ 
lant for reconsideration of the grant of a construction permit 
for a new radio station to Tarboro Broadcasting Company, Inc., 
predecessor to Coastal Plains Broadcasting Company, Inc., 
Intervener herein. On May 28, 1946 Tarboro Broadcasting 
Company, Inc., filed an application for a construction permit 
for a new standard broadcast station (WCPS) to be located 
at Tarboro, North Carolina and to be operated on the frequency 
760 kilocycles with one kilowatt power during the daytime 
hours only (R. 5-83). This aplication was consistent with 
Sections 3.22 and 3.25 (a) of the Commission’s Rules and Regu¬ 
lations authorizing the licensing of Class II stations operating 
daytime only on designated Class I or clear channels, among 
them the frequency 760 kilocycles. 

The Commission, upon examination of the application of 
Tarboro, on August 22, 1946 granted that application without 
hearing in accordance with Section 309 (a) of the Communi¬ 
cations Act (R. 86). On September 10, 1946, The Goodwill 
Station, Inc., licensee of Radio Station WJR, which operates 
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on 760 kilocycles with 50 kilowatts power unlimited time as 
a Class I-A clear channel station, filed a petition for recon¬ 
sideration and hearing of the grant to the Tarboro applicant 
on the grounds that objectionable interference to the service 
of WJR would be caused by the operation of the Tarboro 
station. The petition alleged further that the Commission’s 
action in granting the WCPS application prior to the conclu¬ 
sion of the present Clear Channel Hearing, Docket No. 6741, 
was improper in that it prejudices a grant of a future appli¬ 
cation for increased power that may be filed by WJR, in the 
event that the Commission’s Rules are changed to permit the 
entertaining of such applications (App. 20-25). On October 
18, 1946, Tarboro filed an opposition to the petition for recon¬ 
sideration (App. 26-29). By decision and order dated Decem¬ 
ber 17, 1946 the Commission denied the petition for reconsid¬ 
eration on the grounds that the interference which petitioner 
alleged would be caused to the service of WJR was not within 
a service area protected by the Commission’s Rules and Regu¬ 
lations; and that it would not be in the public interest to set 
aside the Tarboro grant which was in compliance with the 
Rules, and which afforded a new primary service to 274,307 
people in an area of 4,540 square miles solely because of the 
possibility that it might affect future assignments in the event 
of changes in the rules governing assignments on Class I chan¬ 
nels upon the termination of the Clear Channel Hearing (App. 
35-37). On January 7, 1947 appellant filed an appeal in this 
Court from the decision of the Commission in denying its 
petition for reconsideration of the Tarboro grant (App. 1-8), 
and also filed a petition for stay order. On January 13, 1947, 
the Commission filed an opposition to the petition for stay order. 
On the same day Tarboro filed a notice of intention to intervene 
and an opposition to the petition for stay order. On January 
20,1947, the petition for stay order was denied by this Court. 

SUMMARY OF ARGUMENT 

I 

Since the Commission’s action in granting the application 
of WCPS in no way constituted a modification of WJR’s 
license or a change in the class or character of its frequency, 
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760 kilocycles, appellant was not entitled to a hearing under 
(Sections 303 (f) and 312 (b) of the Communications Act of 
1934, in connection with the grant of that application. 

The alleged interference, of which appellant complains, would 
result from the operation of WCPS, daytime only, on the fre¬ 
quency 760 kilocycles, as authorized by Sections 3.22 and 3.25 
(a) of the Commission’s Rules and Regulations. It would 
occur in an area in which WJR’s signal is of a quality and 
intensity below the minimum entitled to protection under the 
Commission’s Rules. Section 3.28 (a) of the Commission’s 
Rules and Regulations states that the assignment of new sta¬ 
tions which may cause interference to other United States 
stations shall be made in accordance with the Standards of 
Good Engineering Practice Concerning Standard Broadcast 
Stations for the respective classes of stations involved. These 
Standards of Good Engineering Practice provide that a Class I 
standard broadcast station is not entitled to protection from 
interference to service rendered beyond its 100 microvolts per 
meter contour. By appellant’s own admission, the area in 
which it claims WJR will suffer interference is served by that 
station with a signal intensity averaging only 32 microvolts 
per meter or less during daytime hours. Accordingly, the 
Standards of Good Engineering Practice clearly establish that 
any interference which WJR claims it will suffer by reason of 
the operation of WCPS is not within the daytime service area 
of WJR entitled to protection from interference under the 
Commission’s Rules and Regulations. 

The intensity of the signal rendered by WJR which it claims 
will suffer interference is considerably below that required for 
satisfactory service for even rural areas under the Standards 
of Good Engineering Practice . If a system of allocation is to 
be used in which more than one station is assigned to a channel 
so that radio facilities may be distributed as widely as possible 
over the whole country, signals of such very low magnitude 
cannot be afforded protection against interference from the 
signals of other stations. The determination that Class I 
stations should not be afforded protection against interference 
beyond their 100 microvolts per meter contour was made after 
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a long legislative hearing and was consistent with the estab¬ 
lished policy of affording protection to only those signals which 
are of sufficient magnitude to render satisfactory service, where 
it is contemplated that more than one station is to be assigned 
to a channel either daytime only as in the case of channels 
assigned for Class I-A stations or full time as in the case of 
other channels. 

Since, under the Commission's Rules and Regulations, appel¬ 
lant was not entitled to protection against the interference it 
alleges will result from the operation of WCPS, and since the 
grant to WCPS would not result in injury to any other interest 
of WJR entitled to protection under these Rules, appellant’s 
contention that its license has been modified, without the hear¬ 
ing required by Sections 303 (f) and 312 (b) of the Communi¬ 
cations Act, is without merit. The case of Federal Communica¬ 
tions Commission v. National Broadcasting Company, Inc., 
( KOA ), 319 U. S. 239, does not support appellant’s contention 
that its license has been modified; in fact that case establishes 
that WJR is entitled only to protection against Commission 
action at variance with the Commission’s Rules or action re¬ 
sulting in objectionable interference under the Rules. Since 
the interference alleged here is not within an area protected 
against interference by the Rules, the KOA decision does not 
require that appellant be afforded a hearing on the WCPS 
application. 

II 

Appellant is not in a position to object to the grant to WCPS 
on the grounds that it prejudices a possible future grant of 
authority to WJR to operate with power of 500 kilowatts or 
more on 760 kilocycles. Appellant admits that it has no appli¬ 
cation for authorization to operate with 500 kilowatts or more 
pending before the Commission. This Court has held that one 
who has no application pending has no appealable interest to 
complain of a grant which is potentially inconsistent with a 
possible future application which he may desire to file. Tele¬ 
graph Herald Co. v. Federal Radio Commission, 62 App. 
D. C. 240, 66 F. 2d 220. Further such an application, if 
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it were filed would be in conflict with Section 3.22 of the Com¬ 
mission’s Rules which prescribes 50 kilowatts as the maximum 
power with which any broadcast station may presently operate. 
Under these circumstances, insofar as its appeal is based upon 
the desire to file an application for 500 kilowatts power in the 
future, appellant has no present appealable interest. This 
Court has held that one who has filed an application, the grant 
of which would be contrary to the Commission’s Rules has no 
appealable interest to complain of a grant of another 
application which is consistent with the Commission’s Rules. 
Pittsburgh Radio Supply House {WJAS) v. Federal Commu¬ 
nications Commission, 69 App. D. C. 22, 98 F. 2d 303; Ward v. 
Federal Communications Commission, 71 App. D. C. 166,108 F. 
2d 486. Nor can appellant’s claim avail that the pendency of 
the Clear Channel Hearing bars the grant to WCPS because 
such action predetermines the issues to be decided in that 
hearing. The Commission gave full consideration to this con¬ 
tention in the case of Petition of Clear Channel Group (decided 
January 2, 1947). In that decision, the Commission deter¬ 
mined that it would not be in the public interest to suspend the 
exercise of its authority to make any grants to “daytime only” 
stations on clear channels pending the determination of the 
Clear Channel Hearing. Its opinion pointed out that these 
grants would not serve as a barrier to a change in the Rules to 
permit operation with power in excess of 50 kilowatts since 
any grants that are made to daytime stations are subject to 
whatever changes in the Rules which may be made as a result 
of the Clear Channel Hearing. Moreover, the Commission in 
its decision in the instant case expressly concluded that it 
would not serve the public interest to withhold action on the 
application of WCPS, which complied with the Commission’s 
Rules and policy, solely because of the possibility that the grant 
might affect future assignment of facilities of Station WJR 
upon conclusion of the Clear Channel Hearing. Under these 
circumstances, the Commission committed no error in acting in 
conformity with its existing Rules in making the grant to 
WCPS. 
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ARGUMENT 

In its argument, appellant has commingled two quite dif¬ 
ferent contentions. The first is that WJR was entitled to a 
hearing prior to the grant of the WCPS application because 
interference to the signal of WJR would be caused by that 
station, thus resulting in a modification of WJR’s license and 
a change in the frequency to which it is assigned within the 
meaning of Sections 312 (b) and 303 (f) of the Communica¬ 
tions Act. The second is that the Commission acted improp¬ 
erly in making a grant to WCPS in conformity with Sections 
3.22 and 3.25 (a) of its Rules, and in failing to suspend action 
on all applications for daytime only operation on Class I chan¬ 
nels presently authorized by these Rules, pending the deter¬ 
mination of the Gear Channel Hearing, a legislative hearing 
in which possible changes in the Rules governing assignments 
on clear channels are being considered. Among these is the 
possibility of operation by Class I-A stations with power in 
excess of 50 kilowatts which appellant desires to do if it is per¬ 
mitted. Since the considerations relevant to each of these two 
contentions are quite different, they are here treated separately. 
As will be shown below, both are without merit. 

I. Appellant was not entitled under the Commission’s Rules 
and Regulations to protection against the interference it al¬ 
leges would be caused by the operation of WCPS. Hence, it 
was not denied a hearing in violation of the Communications 
Act 

Appellant contends that its allegation of interference to the 
daytime groundwave signal of WJR from the operation of 
WCPS, occurring in an area outside WJR’s normally protected 
groundwave service contour, entitled it to a hearing under the 
provisions of Sections 312 (b) and 303 (f) of the Communica¬ 
tions Act prior to action on the WCPS application. However, 
whether the grant to WCPS amounted to a modification of 
WJR’s license that could properly be made only after such a 
hearing, hinges upon whether under the Commission’s Rules 
and Regulations WJR was entitled to protection from the in¬ 
terference alleged in this case. As this Court is aware, the mere 
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existence of some interference does not in and of itself create 
injury to a legally protected interest of a station suffering such 
interference, since no station enjoys a right to be free from all 
interference whatsoever. It is only when a station suffers in¬ 
terference of the type and magnitude recognized by the Com¬ 
mission’s Rules and Regulations within a service area which, 
under its classification, is legally entitled to be free of such 
interference, that any legally protected interest is involved. 
As will be shown below, WJR is not entitled to protection from 
the interference alleged; it was not therefore deprived of any 
right to a hearing under Sections 303 (f) and 312 (b) of the 
Communications Act in connection with the grant to WCPS. 

A. The Commission’s Rules and Regulations do not protect WJR from 
the interference appellant alleges it will suffer by reason of the operation 
of WCPS 

Section 303 of the Communications Act provides, in part: 

Except as otherwise provided in this Act, the Com¬ 
mission from time to time, as public convenience, in¬ 
terest, or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered 
by each class of licensed stations and each station within 
any class; 

(c) Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each individual 
station and determine the power which each station 
shall use and the time during which it may operate; 

(d) Determine the location of classes of stations or 
individual stations; 

***** 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act; Provided , however, That changes in the frequencies, 
authorized power, or in the times of operation of any 
station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the Corn- 

734496—47—2 
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mission shall determine that such changes will promote 
public convenience or interest or will serve public neces¬ 
sity, or the provisions of this Act will be more fully com¬ 
plied with; 

In the exercise of these powers the Commission has, in section 
3.22 of its Rules, specified the classes and power of standard 
broadcast stations; in section 3.21 of the Rules, specified the 
classes of standard broadcast channels; in section 3.23 of the 
Rules, specified the time of operation of the several classes of 
stations; and in section 3.25 of the Rules, designated particular 
frequencies as clear channels, to which Class I and Class II 
stations may be assigned. 

Section 3.25 (a) of the Rules designates the frequency 760 
kilocycles as a channel on which there may be assigned one 
Class I station and one or more Gass II stations operating 
limited time or day-time only. Section 3.28 (a) of the Rules 
provides that the individual assignment of stations to channels 
which may cause interference to other United States stations 
only shall be made in accordance with the Commission’s Stand¬ 
ards of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations for the respective classes of stations involved. 
And section 3.22 also provides that Class I stations are to be 
afforded protection from other stations on the same channel in 
accordance with the Standards. The channel designation for 
the frequency 760 kilocycles in section 3.25 (a) is explicit that 
one or more Class II stations may be assigned for simultaneous 
operation with station WJR during daytime hours. The ex¬ 
tent of the protection which the Commission is required to 
accord WJR in assigning another station to operate on the same 
channel during daytime hours is thus expressly governed by 
the Commission’s Standards . 

From the Standards it is clear that WJR is not entitled to 
protection against the interference which, it alleges, will be 
caused to its groundwave signal in the daytime by reason of 
the operation of WCPS as a Class II station on a clear channel. 
Sections 3.21 and 3.22 of the Commission’s Rules and Regula- 
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tions provide that the primary or daytime groundwave service 
area of a Class I station shall be free from objectionable inter¬ 
ference. Table IV of the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations provides that 
a Class I standard broadcast station is entitled to protection 
from interference to service rendered within its 100 microvolts 
per meter contour. Standards of Good Engineering, page 10. 
Page 2 of these Standards states that, “during the daytime the 
Class I station is protected to the 100 microvolt per meter 
groundwave contour.” No such interference to the service of 
WJR will result from the operation of WCPS. 1 On the con¬ 
trary, in an engineering affidavit filed with its petition for 
Reconsideration and Hearing before the Commission, appel¬ 
lant admitted that in the area in which it claims interference, 
WJR lays down a signal averaging only 32 microvolts per meter 
or less during daytime hours (App. 23). 

Under these circumstances, the Commission properly made 
a grant to WCPS in conformity with the provisions of section 
309 (a) of the Communications Act and sections 1.382 and 

1 It should be noted that the Commission’s decision in this case, that WJR’s 
signal of 32 microvolts per meter is not entitled to protection from inter¬ 
ference under the Commission’s Rules and Regulations, was made without 
consideration of whether or not the alleged interfering signal is under these 
Rules recognized as objectionable interference. The Rules and Standards 
of Oood Engineering in affording protection to specified service within 
normally protected contours contemplate protection against only those types 
of interfering signals recognized by the Rules and Standards as constituting 
objectionable interference. In this case the type of signal of WCPS that 
it Is alleged will cause interference to WJR’s signal is daytime skywave. 
(App. 23-24.) It is well settled that the Rules and Standards of Oood 
Engineering do not take cognizance of, or afford protection against, daytime 
skywave signals because they are sporadic, and they are uncertain in 
occurrence, duration and intensity. Baylor University and Carr P. Collins 
(decided Sept. 7. 1943). However since in this case, the daytime skywave 
interference was not within a normally protected contour of WJR, the Com¬ 
mission had no occasion to consider the fact that since the interfering signal 
alleged in this case was not of a type recognized by the Rules and Standards 
of the Commission as an interfering signal, WJR was for that reason also 
not entitled to protection against the interference It claims will result from 
the operation of WCPS. 
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1.385 of the Commission’s Rules 2 without first holding a hear¬ 
ing on the allegation of interference made by appellant. The 
Commission’s Rules governing grants without hearing and des¬ 
ignation of applications for hearing are explicit that an exist¬ 
ing station is not entitled to a hearing on a new application 
where it alleges that a grant of that application would cause 
interference to it outside its normally protected contour, as 
prescribed by the applicable Rules. 

The Commission gave careful consideration to appellant’s 
claim of electrical interference. It stated in its opinion in the 
instant case (App. 36): 

Station WJR is a Class I-A station. Under the Commis¬ 
sion’s Rules and Standards, Class I-A stations are nor¬ 
mally protected daytime to the 100 microvolt-per-meter 
contour. The area sought by petitioner to be protected 
is, according to the engineering affidavit accompanying 
the petition, served by Station WJR during the daytime 
with a signal intensity of 32 microvolts-per-meter or 
less, and is therefore outside the normally protected 
contour. 

Thus, any interference which WJR claims it will suffer by 
reason of operation of WCPS is not within the daytime serv- 


3 Section 1.3S2 (formerly 1.381) of the Commission’s Rules provides: 

“Where an application for radio facilities is proper upon its face and where 
it appears from an examination of the application and supporting data that 
(1) the applicant is legally, technically and financially qualified; (2) a grant 
of the application would not involve modification, revocation, or non-renewal 
of any existing license or outstanding construction permit; (3) a grant of 
the application would not cause additional electrical interference to an exist¬ 
ing station or station for which a construction i>ermit is outstanding within 
{ its normally protected contour as prescribed by the applicable Rules and 
Regulations; (4) a grant of the application would not preclude the grant 
of any mutually exclusive application; and (5) a grant of the application 
. would be in the public interest, the Commission will grant the application 
without a hearing.” 

Section 1.385 (formerly 1.383) of the Commission’s Rules provides, in part: 

“Applications will be designated for hearing in the following cases: 

***** 


“(c) Where a grant of the application would cause electrical interference 
to an existing station or station for which a construction permit is outstand¬ 
ing within its normally protected contour as prescribed by the applicable 
j Rules and Regulations;” 
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ice area entitled to protection from interference under the 
Commission’s Rules. 

Moreover, while the Commission’s Rules protect the day¬ 
time primary service area of a Class I station from interference 
within its 100 microvolt per meter contour, a satisfactory signal 
for rural areas is defined by the Standards of Good Engineering 
Practice as having a field intensity of at least 100 to 500 micro¬ 
volts per meter. Standards of Good Engineering , page 5. The 
intensity of the signal rendered by WJR, which it claims will 
suffer interference is considerably less than that required for 
satisfactory service; it is only 32 microvolts per meter. As a 
matter of fact it is likely that the signal intensity alleged to be 
interfered with is already subject to a natural atmospheric noise 
level limitation of even greater intensity. (App. 26, 28-29.) 
The Communications Act and the Commission’s Rules clearly 
do not contemplate protection to every electrical signal of a 
station, however poor in quality, but only to signals affording 
a satisfactory service as definedjby the Rules ancl Standards. 
The Commission in exercising its statutory powers under Sec¬ 
tion 303 (f) of the Communications Act, to make “regulations 
not inconsistent with law as it may deem necessary to prevent 
interference between stations,” has established a policy of af¬ 
fording protection to only those signals which it is reasonable 
and in the public interest to take cognizance of in classifying 
and assigning radio stations to the various frequencies. Radio 
signals of weak intensity can be received at very great dis¬ 
tances from the antenna; accordingly, all stations emit signals 
which interfere with signals of other stations on the same and 
adjacent channels. It is also well-known that beyond a certain 
level these signals are of no use because the general atmos¬ 
pheric and man-made noise level in particular areas is so high 
that the signal cannot be heard. The Commission, in accord¬ 
ance with its statutory authority, has determined in view of 
these considerations that Class I stations should not be afforded 
protection against interference to their ground-wave signal, 
which may be caused by other stations authorized to operate 


on the same channel, beyond their 100 microvolts per meter 
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This determination that protection for Class I stations be¬ 
yond the 100 microvolts per meter contour would not be in 
the public interest was made in 1939 after a formal hearing from 
June 6 to June 30, 1938. and an informal hearing from June 
5 to June 6,1939, at which 45 representatives of broadcast equip¬ 
ment manufacturers, networks, broadcast associations and con¬ 
sulting engineers were present. Fifth Annual Report of the 
Federal Comunications Commission (1939) pp. 37-42. The 
social, economic, and engineering problems in connection with 
that determination were considered at great length. Report on 
Proposed Rules Governing Standard Broadcast Stations and 
Standards of Good Engineering , Docket No. 5072A, dated 
January 18, 1939. Under these circumstances the conclusion 
that the service area of a Class I station entitled to protection 
against objectionable interference should not extend beyond its 
100 microvolts per meter contour was clearly reasonable. And 
in view of the fact that the intensity of the signal of WJR that 
may suffer interference in this case averages only 32 microvolts 
per meter or less, the application of the Sta?idards of Good 
Engineering to the facts of this case was clearly correct. 

Appellant contends, however, that the Commission has mis¬ 
interpreted its own Standards of Good Engineering in applying 
them to the facts of this case. It argues (Br. pp. 11-12) that 
provisions on page 2 and in Table IV of the Standards that a 
Class I station shall not be protected beyond its 100 microvolt 
per meter daytime ground wave contour does not mean what 
it says on its face. Appellant contends rather that this Table 
merely describes the minimum daytime ground wave service 
area entitled to protection and that, therefore, it is possible 
for the signal of WJR, which it is claimed will suffer interfer¬ 
ence, to be entitled to protection under the Commission’s Rules 
and Standards of Good Engineering. Appellant seeks support 
for this argument by reference to page 6 of the Standards which 
in describing intermittent service states that “only Class I sta¬ 
tions are assigned for protection from interference from other 
stations into the intermittent service area.” In arguing that 
this sentence supports its contention that a signal of 32 micro¬ 
volts per meter in intensity is entitled to protection under the 
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Rules, appellant entirely misconstrues the meaning of that 
sentence. 

Section 3.11 of the Commission’s Rules and Regulations 
states “the term ‘intermittent service area’ of a broadcast 
station means the area receiving service from the ground- 
wave but beyond the primary service area and subject to some 
interference and fading.” Table I of the Standards of Good 
Engineering (page 5) describes what is meant by primary or 
satisfactory groundwave service and defines the field intensity 
of groundwave signals necessary to render adequate service 
in different types of geographical areas. For example, in a 
southern rural area during the summer a signal of between 
250 microvolts to 1000 microvolts per meter in intensity is 
required for satisfactory service. In such a locale, the outer 
boundary of the primary service area would be at the 250 micro¬ 
volts per meter contour; from that point the intermittent serv¬ 
ice area would begin. In that situation the 100 microvolts per 
meter contour of a Class I station would no longer be in the pri¬ 
mary service area, but in the intermittent service area. But 
despite the fact that the 100 microvolts per meter contour may 
include intermittent service, the Commission’s Standards of 
Good Engineering both by Table IV, (page 10) and express lan¬ 
guage on page 2, afford unqualified protection to such a station 
from objectionable interference up to the 100 microvolts per 
meter service contour. It is in this context that the Commis¬ 
sion’s Standards of Good Engineering relied on by the appellant 
state “only Class I stations are assigned for protection from in¬ 
terference from other stations into the intermittent service 
area.” [Italics supplied.] The meaning appellant attributes 
to this sentence would change its language to read “only Class 
I stations are assigned for protection from interference from 
other stations throughout the intermittent service areas, how¬ 
ever negligible and unsubstantial the signal included, although 
other sections of the Standards of Good Engineering describe 
the 100 microvolts per meter contour as the limit of such pro¬ 
tection.” This contention is patently unreasonable and is com¬ 
pletely inconsistent with all the other provisions of the Stand¬ 
ards of Good Engineering which clearly establish that the day- 



time groundwave service of a Class I station is not entitled to 
protection beyond its 100 microvolts per meter contour. 

Appellant argues further than even if a Class I station is, by 
the Commission’s Rules and Standards, not entitled to protec¬ 
tion beyond the 100-microvolts per meter groundwave contour, 
nevertheless the grant to WCPS without hearing was improper 
because interference would be caused to service that WJR 
renders in the cut-over region of Michigan, an area in which 
it claims that, despite the furnishing of a signal of an intensity 
averaging only 32 microvolts per meter, WJR provides the 
best service available. 

However, as appellant itself admits, in this area the average 
field intensity of its signal is 32 microvolts per meter or less. 
This as we have pointed out is considerably less than what the 
Commission considers a satifactory signal in even rural areas. 
Appellant does not claim the signal it lays down in the cut-over 
region is a satisfactory signal for good reception, either by 
Commission or any other standards, but points to a survey 
made in 1945 which it claims indicates that a large percentage 
of the listening public in the cut-over region can hear WJR 
“without trouble” and that WJR provides the best service 
available in that area (Br. 13). However, the bare figures 
referred to by appellant cannot be understood and evaluated 
outside the context of testimony offered in the Clear Channel 
Hearing in connection with the exhibits of which these figures 
are a part. This context reveals that- the figures cited by 
appellant do not at all support the conclusion which it urges 
that the signal of WJR can be heard without trouble in the 
area in which it claims interference from WCPS. 3 In any 
event, while the data involved, when properly interpreted may 

* Only by analysis of the extensive testimony offered at the Clear Channel 
Hearing in connection with the survey in which these figures appear can 
the purposes for which the survey was made and the conclusions which it 
may validly supi>ort he determined. This testimony appears in transcript 
volumes C>, 20, 26. and 29 in Docket Xo. 6741. 

With respect to the audience claimed by WJR in the cut-over region on 
the basis of the Bureau of Census survey (R. 1S1-1S3), the inferences drawn 
by appellant from the results of the survey are without foundation. This 
survey was designed solely to secure reliable information about the listening 
to classes of radio stations (e. g., clear channel, regional) and not to produce 
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be relevant to policy considerations in a quasi-legislative hear¬ 
ing involving issues of social importance, they have no perti¬ 
nence to the exercise of licensing functions in conformity with 
Commission rules. The Rules and Standards of Good Engi¬ 
neering Practice cannot be supplanted by opinion polls as the 
present criterion for satisfactory service entitled to protection. 

Thus appellant has alleged no facts which might make its 
claims fall within those provisions of the Commission’s Rules 
which expressly recognize that under certain circumstances 
service not within a normally protected contour should be pro¬ 
tected against interference caused by a new station. The 
Standards of Good Engineering (pp. 4,10) provide: 

When it is shown that primary service is rendered 
* * * beyond the normally protected contour, and 
when primary service to approximately 90 percent of 
the population * * * of the area between the nor¬ 

mally protected contour and the contour to which such 
station actually serves, is not supplied by any other 
station or stations carrying the same general program 
service, the contour to which protection may be afforded 
in such cases will be determined from the individual 
merits of the case under consideration. 

accurate estimates as to the quality of the signal of or the number of listeners 
to any one particular station. Docket 6741, Tr. vol. 5, p. 629, et scq. In addi¬ 
tion, it should be pointed out that the definition of “cut-over region” in this sur¬ 
vey included large areas well within parts of Michigan in which no interference 
will be caused to the signal of WJR by the operation of WCPS. Actually 
most of the samples taken which reported listening to WJR “without trouble” 
were concentrated within this area; they came from listeners in Midland 
and Gladwin counties in both of which there is no question that the service 
rendered by WJR is satisfactory under Commission standards. Docket 
6741, Exhibit 77, Table 15. Therefore, the survey to which appellant refers 
does not at all establish an accurate guide to the quality of service rendered 
by WJR within the area in which it claims it will suffer interference nor 
does it establish with reliable accuracy the number of people in that area 
that can receive its service at all. 

These facts demonstrate that the collateral inquiry which the appellant, 
by citing these figures, invites the Commission and this Court to make, is 
not at all appropriate in a licensing proceeding governed by the existing 
Rules and Standards, but is properly the subject of a quasi-legislative pro¬ 
ceeding exploring changes in policy, rules, and standards. Just such a 
proceeding, the Clear Channel Hearing, is now pending. 
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However, appellant does not allege that these provisions are 
applicable to this case and the Commission expressly found in 
its opinion in the instant case that they were not applicable. 

^(App. 36.) Accordingly, the Commission properly concluded 
that WJR was not entitled under the Commission’s Rules and 
Regulations to protection against the interference it alleges will 
be caused by WCPS because the signal it renders in the cut-over 
region is not of sufficient magnitude and satisfactory quality. 
Under these circumstances in view of the language of the Rules 
and their history, the Commission’s interpretation of its Rules 
and Standards of Good Engineering Practice should be given 
controlling weight unless it is plainly erroneous or inconsistent 
with the regulations. Bowles v. Seminole Rock and Sand Co., 
325 U. S. 410; Superior Packing Co. v. Porter, 156 F. 2d 193 
(C. C. A. S); Mechanical Farm Equipment Distributors, Inc. v. 
Porter, 156 F. 2d 296 (C. C. A. 9). In this case, the Commis¬ 
sion’s determination that its Rules and Regulations do not 
afford protection to WJR against the interference that it alleges, 
clearly was neither erroneous nor inconsistent with the Rules; 
accordingly, the principle of these cases is distinctly applicable 
to this case. 

B. The action of the Commission in this case in no way constituted 
a modification of the license of WJR 

Since, under the Commissions Rules and Regulations appel¬ 
lant is not entitled to protection against the interference which 
it alleges will result from the operation of WCPS, and since the 
grant to WCPS does not result in injury to any other interest 
of WJR entitled to protection under these Rules, appellant’s 
contention that its license has in substance been modified, with¬ 
out the hearing required by Sections 303 (f) and 312 (b) of the 
Communications Act, is without merit. 

Section 303 of the Act provides in part: 

Except as otherwise provided in this Act, the Commis¬ 
sion from time to time, as public convenience, interest, or 
necessity requires, shall— 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be- 
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tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequen¬ 
cies, authorized power, or in the times of operation of 
any station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the Com¬ 
mission shall determine that such changes will promote 
public convenience or interest or will serve public neces¬ 
sity, or the provisions of this Act will be more fully com¬ 
plied with ; 

Section 312 (b) of the Act provides: 

(b) Any station license hereafter granted under the 
provisions of this Act or the construction permit required 
hereby and hereafter issued, may be modified by the 
Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission 
such action will promote the public interest, convenience, 
and necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully 
complied with: Provided, however, That no such order 
of modification shall become final until the holder of such 
outstanding license or permit shall have been notified in 
writing of the proposed action and the grounds or reasons 
therefor and shall have been given reasonable oppor¬ 
tunity to show cause why such an order of modification 
should not issue. 

It has been demonstrated that the service area which WJR 
claims will suffer interference by reason of the operation of 
WCPS is not within the normally protected groundwave service 
area of WJR. Accordingly, the grant to WCPS without a prior 
hearing on WJR’s claim of interference occurring outside its 
normally protected contour, was entirely consistent with the 
Communications Act and the Commission’s Rules concerning 
the assignment of new radio stations. Under these circum¬ 
stances. the grant to WCPS would not result in any change in 
the power, frequency or time of operation of WJR or any other 
modification of its license, requiring a hearing pursuant to Sec¬ 
tions 303 (f) and 312 (b) of the Communications Act. The 
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argument now made by appellant has been consistently re¬ 
jected by the Commission in similar cases. Marysmlle-Yuba 
City Broadcasters, Inc., 8 F. C. C. 83 (1940); Wescoast Broad¬ 
casting Company (KPQ ), 9 F. C. C. 50 (1941); Queen City 
Broadcasting Co., Inc. (decided Dec. 17, 1946). These cases 
establish that an existing licensee is not entitled to a hearing 
on an application for a new station on a mere allegation that 
interference will be caused by the new station outside the nor¬ 
mally protected service area of the existing licensee. 

Nor does the case of Federal Communications Commission 
v. National Broadcasting Company, Inc. ( KOA ), 319 U. S. 
239, affirming 76 App. D. C. 238,132 F. 2d 545 which appellant 
relies on, require a hearing under the circumstances of this case. 
In the KOA decision the Supreme Court held that under Sec¬ 
tions 303 (f) and 312 (b) of the Communications Act a Class 
I-A station operating on a clear channel was entitled to a 
hearing on an application of another station for authority to 
operate nighttime on that channel, since such duplicate night¬ 
time operation was itself inconsistent with the Commissions 
Rules which the Court held to be incorporated in KOA’s license. 
These Rules classified the frequency on which KOA was au¬ 
thorized to operate full time as one on which only a single 
station is authorized to operate during the nighttime hours, 
and the Court held that altering the Rules without following 
the required procedures deprived KOA of what had been as¬ 
signed to it. It is thus evident that the KOA case is not at all 
authority for WJR’s claim that it is entitled to a hearing prior 
to the grant of an application for daytime operation on a clear 
channel expressly contemplated by the Commission’s Rules, 
which does not cause any objectionable interference as defined 
by the rules to the daytime operation of the Class I-A station 
on the channel. Indeed, the KOA case establishes that WJR is 
entitled only to protection against action at variance with ex¬ 
isting rules or action resulting in objectionable interference 
under the Rules. Here the interference alleged is not within 
an area protected against interference by the Rules; it is thus 
clear that nothing in the KOA case required that appellant be 
afforded a hearing on WCPS’s application for daytime oper- 
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ation on a clear channel, as permitted by the rules, before that 
application could properly be granted. It is evident that when 
the interference complained of occurs outside the service area 
defined by the Rules and Standards, the substance of what is 
granted by a license is neither destroyed nor impaired by such 
incidental interference. 

The contention that such a hearing is required even though 
WJR is not entitled by the Commission’s Rules and Regula¬ 
tions to protection from the interference which it alleges will 
be caused by the operation of WCPS is equally without merit. 
Such a view would impede the orderly exercise of the Commis¬ 
sion’s licensing functions under the Communications Act. For, 
since the signal of every station inevitably suffers some inter¬ 
ference from the signals of other stations on the same and 
adjacent frequencies, some rules are necessary to determine 
the kind of service which is of such poor quality as to warrant 
its disregard by the Commission in passing upon radio license 
applications. There are at present over 1000 standard broad¬ 
cast stations and almost every new application for such station 
raises the possibility of some interference to the signal of an 
existing station. If the possibility of the existence of interfer- • 
ence to the signal of an existing station, regardless of the 
quality and intensity of the signal were held to be the basis 
of a right to a hearing, it would result in an improper curtail¬ 
ment of the authority conferred on the Commission by Section 
303 (f) of the Act to “make such regulations not inconsistent 
with law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of this Act.” 
These regulations would thus be denied relevance and applica¬ 
bility to the Commission’s licensing functions. This would 
produce an utterly formless and indefinite standard, thus plac¬ 
ing a difficult burden on the Commission and the Courts in 
determining, from case to case when an existing licensee is 
entitled to a hearing. It is therefore clear that sound admin¬ 
istrative practice requires that the Commission be able to use 
its Rules and Standards as the measure for determining whether 
an existing station is entitled to a hearing by reason of inter¬ 
ference to its signal. 
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II. The pendency of the Clear Channel Hearing is not a bar to 

the action of the Commission in granting the application of 

WCPS 

Appellant’s second major contention is that the Commis¬ 
sion’s action in granting WCPS authority to operate “daytime 
only” on the frequency 760 kilocycles is improper because it 
prejudices the possible grant of an application for power in 
excess of 50 kilowatts which WJR desires to file in the event 
that the Commission’s Rules are changed at the termination 
of the Clear Channel Hearing to permit such increase in power. 
In arguing this contention, appellant has completely failed 
to distinguish between adjudicatory action of the Commission 
in exercising its licensing powers in making the grant to WCPS, 
in conformity with existing Rules, and the Commission’s rule- 
making or quasi-legislative action in conducting a proceeding, 
the Clear Channel Hearing (Docket No. 6741) to determine 
whether changes in the rules governing assignment of stations 
on clear channels should be adopted. Observance of this dis¬ 
tinction in this case makes it clear that appellant’s interest as 
a potential applicant for an increase in power not presently 
authorized by the Rules is not sufficiently substantial to give 
it an appealable interest to complain, as a “person aggrieved”, 
of Commission action in making a grant presently consistent 
with its rules; that the Commission properly observed proce¬ 
dures appropriate for rule making in considering the petition 
of the Clear Channel Group, of which appellant is a member, 
for a total suspension of existing rules governing assignment 
of Class II stations operating “daytime only” on clear channels, 
pending the determination of the Clear Channel Hearing; and 
that the denial of this petition did not result in injury to any 
interest of appellant entitled to legal protection. 

Insofar as its claim of injury is based upon its desire to file 
an application for 500 kilowatts power in the future, appellant 
has no present appealable interest. As its Notice of Appeal 
shows, appellant has no application for authorization to oper¬ 
ate with 500 kilowatts or more presently pending before the 
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Commission (App. 4). 4 Such an application would be incon¬ 
sistent with Section 3.22 of the Commission’s rules which pre¬ 
scribes 50 kilowatts as the maximum power with which any 
station may operate. 

These facts establish that appellant is not in a position to 
object to the grant to WCPS, because of the possible effect 
which that grant might have on a future application. This 
Court has consistently held that one who has no application 
pending has no appealable interest to complain of a grant which 
is potentially inconsistent with a possible future application 
which he may desire to file. Telegraph Herald Co. v. Federal 
Radio Commission, 62 App. D. C. 240, 66 F. 2d 220; Foun¬ 
dation Company of Washington v. Federal Communications 
Commission, No. 9411, U. S. App. D. C., decided February 
25, 1947. Moreover, this Court has also held that one who 
has filed an application, the grant of which would be contrary 
to the Commission’s Rules, has no appealable interest to com¬ 
plain of a grant of another application which is consistent with 
the Commission’s Rules. Pittsburgh Radio Supply House 
( WJAS ) v. Federal Communications Commission, 69 App. 
D. C. 22,98 F. 2d 303; Ward v. Federal Communications Com¬ 
mission, 71 App. D. C. 166, 108 F. 2d 486. The decision of the 
Supreme Court in Ashbacker Radio Company v. Federal Com¬ 
munications Commission, 326 U. S. 327, cited by appellant 
(Br. 19), is completely inapplicable here. In that case the 
Supreme Court held that the Commission could not grant an 
application for a new radio station without a hearing when 
another person had a mutually exclusive application consistent 
with existing Commission Rules pending for the same facilities. 
In this case appellant has no application presently pending for 
operation with increased power; even were such an application 
pending, it would be inconsistent with the Commission’s Rules 
and Regulations. 

4 On June 13,1936, appellant filed with the Commission an application re¬ 
questing authority to operate with 500 kilowatts power. This application 
was dismissed without prejudice on June 16, 1942 (App. 4). This dismissal 
was pursuant to a memorandum opinion of the Commission concerning use 
of critical materials during wartime, and did not bear in any way on the 
status of applications inconsistent with existing rules. See 9 F. C. C. 356. 
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Appellant claims, however, that the pendency of the Clear 
Channel Hearing (Docket No. 6741) bars the grant to WCPS 
because such action predetermines the issues to be decided 
in that hearing, thus prejudicing the future assignment of 
facilities of Station WJR. This argument involves presuppo¬ 
sitions that a change in the Rules to permit increases in power 
in excess of 50 kilowatts is an outcome of the hearing which is 
highly likely, and that if that change is made WJR would be 
in a position to apply for such an increase on the frequency 
760 kilocycles. But these suppositions are speculative, and 
have no present factual basis outside of appellant's desires.® 
With the outcome so speculative, the wisdom of the holding 
of cases such as the Pittsburgh Radio Supply House case, that 
a particular outcome of a rule-making proceeding cannot be 
anticipated to create vested rights in one of many possible 
outcomes, becomes manifest. 

This Court has articulated these considerations in the Pitts¬ 
burgh Radio Supply House case, in which it held that pendency 
of proceedings to consider changes in existing Rules cannot 
serve as a basis for preventing the Commission from exercising 
its functions in accordance with the statute and existing Rules 
pending a determination in the rule-making proceedings. Thus 
in the Pittsburgh Radio Supply House case the Court stated 
(69 App. D. C. 22, 25. 98 F. (2d) 303, 306): 

If Pittsburgh's application had been for a lawful grant, 

and if it were shown that the Commission’s prior con- 

B In addition to the issue whether such increases in power should be per¬ 
mitted (Nos. 3. 4), the issues on which the Clear Channel Hearing is being 
held include questions whether the number of clear channels should be 
increased, or decreased and what frequencies shall be designated as I-A 
channels and I-B channels (No. 2) : whether the present geographical dis¬ 
tribution of clear channel stations is the most desirable (No. 5); and, 
what changes should be made with respect to the geographical location, 
frequency, authorized power or hours of operation of any presently licensed 
clear channel station (No. 8) (.T. A. 9-11). These issues make it clear that 
many other outcomes of this hearing are equally probable, among them a 
reassignment of WJR to another frequency or classification, and a reassign¬ 
ment of the frequency 760 kilocycles to serve another area with the same or 
some other classification of service. 
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sideration of Waterbury’s application seriously preju¬ 
diced Pittsburgh, we would have a case in which we 
might say Pittsburgh had appealable interest as a “per¬ 
son aggrieved”, notwithstanding the latitude which we 
have said should be permitted to the Commission, in 
such matters. Pulitzer Publishing Company v. Federal 
Communications Commission , 68 App. D. C. 124, 94 F. 
2d, 252. But that is not this case. Here Pittsburgh 
has applied for a grant which would be in direct viola¬ 
tion of Rule 120, and it can succeed in its objective 
only by inducing the Commission to change the rule. 
This is a matter so wholly of policy under the provisions 
of the Act and so peculiarly within the special and ex¬ 
pert knowledge of the Commission that to undertake 
to control it judicially would be clearly an impingment 
upon the jurisdiction of the Commission. The Com¬ 
mission has in the past considered whether Rule 120 
ought to be changed in the manner Pittsburgh requests, 
but no change has been made and, while the question 
may be said to be still open, we have no reason to as¬ 
sume it will be changed and certainly no right to say 
that the Commission should suspend its functions pend¬ 
ing its determination of that question. Hence, we 
think Pittsburgh has no appealable interest which we 
may consider here. 

Appellant urges that the Commission’s action in the instant 
case is improper because it resulted from, and is an instance of, 
failure to impose a total suspension of action on all applica¬ 
tions seeking authority for operation of Class II stations, day¬ 
time only, on Class I channels, as permitted under existing 
rules, pending the determination of the Clear Channel Hear¬ 
ing (Br. 10). But as the Pittsburgh Radio Supply House case, 
makes clear, neither appellant nor any other person is entitled, 
as a matter of right, to a suspension of action by the Commis¬ 
sion in accordance with existing rules pending the determina¬ 
tion of a hearing in which changes which they desire to be 
made in the rules may eventuate. 




24 


The Commission has given the most careful consideration 
to the question of what policy would best serve the public in¬ 
terest in the entertaining of applications for authority to oper¬ 
ate on Class I, or clear channels pending the determination of 
the Clear Channel Hearing. In its Public Notice of February 
5,1946, the Commission set out the policy which it would fol¬ 
low in order to avoid undue complication of the problems in¬ 
volved in the Clear Channel Hearing (App. 12-13). It stated 
that it would consider all applications for daytime operation 
of Class II stations on Class I-A channels, in accordance with 
the present rules on the frequencies listed under Section 3.25 (a) 
of the Rules, on their individual merits. 

Upon further consideration of the problems involved in 
making Class II station assignments on I-A frequencies, the 
Commission reached the decision, set out in its Public Notice 
of June 21, 1946, that it would consider on their individual 
merits such applications where the proposed station, using 
a nondirectional antenna, is 750 miles or less from the dominant 
I-A station, and would hold pending applications in which the 
proposed station is more than 750 miles away (App. 14-15). 

The Clear Channel Group, consisting of Class I-A stations, 
among them appellant, on October 8,1946, petitioned the Com¬ 
mission to reconsider the policy which it adopted in its Public 
Notice of June 21,1946, and urged it to adopt a policy of sus¬ 
pending all action on applications for authority to operate 
Class II stations on Class I channels (App. 37-42). The Com¬ 
mission denied this petition in a memorandum opinion adopted 
on January 2,1947, in which it found that a grant of the peti¬ 
tion would not be in the public interest (App. 42-46). In its 
opinion the Commission pointed out that if the petition were 
granted “the net result would be to preclude the Commission 
to a very large extent from exercising its licensing functions.” 
The Commission further pointed out that there is no valid 
reason for withholding action on those applications requesting 
authority to operate on clear channels in accordance with the 
Commission’s policy. For these applications are consistent 
with the Commission’s Rules and Regulations and fulfill a 
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definite public need for service at this time. It also pointed 
out that these grants would not serve as a barrier to a change 
in the rules to permit operation with power in excess of 50 
kilowatts, should the Commission determine that such a change 
is in the public interest, since, in any event, extensive read¬ 
justments would be required, and any daytime stations now 
authorized would be subject to whatever rules and realloca¬ 
tions which might be adopted as a result of the Clear Channel 
Hearing, just as existing Class II stations presently operating 
daytime on clear channels would be. Moreover, the possible 
number of such grants is definitely curtailed by the fact that 
there is a very limited area where daytime stations can be 
placed, between the outside limits of the normally protected 
contours of the I-A stations and the 750-mile radius (App. 
42-46). 

In challenging the reasonableness of the distinction between 
applications for authority to locate Class II stations within the 
750 mile radius of the Class I-A station, and those seeking au¬ 
thority to locate 750 miles away, appellant again forgets that 
the possible changes in the rules which it desires are not the 
only changes being considered in the Clear Channel Hearing. 
A policy reasonably designed to accommodate the possibility 
of other changes as well is not arbitrary and unreasonable solely 
because it is not based on appellant’s heart’s desire alone. 

These facts show that appellant’s view that the rules per¬ 
mitting licensing of Class II stations on Class I channels should 
be suspended entirely, has received full consideration from the 
Commission. Appellant argues that the Commission’s deter¬ 
mination that it would not be in the public interest to impose 
a total suspension of these existing rules should have been 
treated in accordance with the procedures appropriate for ad¬ 
judicatory proceedings involving the compiling of a record at a 
hearing, as set out in sections 1.841 through 1.851 of the Com¬ 
mission’s Rules (Br. 8, 10-11). This contention is groundless; 
it misconceives the nature of the Commission’s action and ap¬ 
pellant’s request, and it misreads the Commission’s Rules of 
Practice and Procedure. Since the Public Notice of June 21, 
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1946 sets out a policy which the Commission would follow in 
exercising its licensing authority under existing rules, it was 
obviously a general, quasi-legislative, statement of policy, and 
not a determination in a specific adjudicatory proceeding.® 
Therefore, appellant’s claim that the Commission improperly 
failed to hold a hearing on the statement of policy set out in 
the Public Notice of June 21, 1946, is without any support. 
Certainly, the request of the Clear Channel Group for suspen¬ 
sion of existing Rules pending the determination of a pending 
hearing in which changes in the Rules are the subject of inquiry 
was not also required to be set down for an additional hearing. 
That wheels within wheels should be set in motion in this 
fashion is a vision of appellant’s, not a requirement of existing 
law. 7 

Consideration of every argument which appellant draws from 
the pendency of the Clear Channel Hearing serves to emphasize 
the complete applicability to the present case of the principles 
enunciated by this Court- in the Pittsburgh Radio Supply case, 
69 App. D. C. 22, 98 F (2d) 303, that it would not speculate 
on the outcome of proceedings in which changes in existing 
Rules are being considered, and certainly not assume to 6ay 
that the Commission should suspend its functions pending its 
determination on the proposed changes. 

*It may be noted that the provisions of Section 4 of the Administrative 
Procedure Act, 60 Stat. 237, prescribing procedures for administrative rule- 
making, which became operative on September 11,1946 (Section 12), are not 
applicable to general statements of policy. Section 4 (a). Section 3 (a) 
of that Act prescribes the requirement that such statements of policy be 
published in the Federal Register. Although this requirement was not yet 
mandatory (Section 12), the Public Notice of June 21, 1946 was published 
in the Federal Register. 11 F. R. 7694. 

’Whether or not the provisions of Section 4 (d) of the Administrative 
Procedure Act, supra, requiring that every agency shall accord any inter¬ 
ested person the right to petition for the issuance, amendment or repeal of 
a rule, and of Section 6 (d) which provides that where a request is denied, 
a statement of grounds for denial must be issued, are applicable to the 
petition of the Clear Channel Group, it is indisputable that the Commission's 
action on that petition has been in accordance with those requirements. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
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